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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
eitation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 


Ill 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5644) 


In re HYGEIA DAIRY COMPANY. AMA Docket No. 98-1. Decided 
October 13, 1958. 


Judicial Review—Action Committed to Secretary’s 
Discretion—Standing to Sue 


Application to dismiss granted with respect to determinations of Secretary 
in issuing the order such as producer approval since these are com- 
mitted to discretion of Secretary and being not subject to judicial 
review will not be reviewed here except that allegations of erroneous 
statutory interpretation and lack of power in the Secretary in this 
area are not dismissed. Application denied as to part of petition 
attacking price differentials favorable to competitors. Issues of 
“standing to sue” by petitioner deferred to later stages of proceeding. 


Tisenger and Sloan, of Austin, Texas, and Mr. Lorimer Brown, of 


Harlingen, Texas, for petitioner. Mr. John M. Durbin, for Agricul- 
tural Marketing Service. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PARTS OF PETITION 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.), instituted by a 
petition filed September 4, 1957, by Hygeia Dairy Company, 
a handler under Order No. 98, as amended (7 CFR 998.1 et 
seq.), regulating the handling of milk in the Corpus Christi, 
Texas, marketing area. The petition contains numerous chal- 
lenges to the validity of the amended order effective September 
1, 1957. On April 28, 1958, after two prehearing conferences 
petitioner filed an amended petition and on May 23, 1958, the 
Acting Deputy Administrator, Agricultural Marketing Service, 
filed an application to dismiss portions of the amended petition. 
A copy of the application to dismiss was served upon petitioner 
and it filed a statement in opposition thereto. Oral argument 
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upon the application to dismiss and the reply was held August 
1, 1958, in Washington, D. C., before the Judicial Officer. 


I 


Section 8c(15) (A) of the act provides that a handler subject 
to an order “. . . may file a written petition with the Secretary 
of Agriculture, stating that any such order or any provision of 
any such order or any obligation imposed in connection there- 
with is not in accordance with law... .” [Emphasis supplied.] 
Opportunity for a hearing upon such a petition is prescribed 
and the Secretary’s ruling is final if in accordance with law. 
Section 8c(15)(B) affords review of the ruling under section 
8c(15)(A) by the United States District Court to determine 
whether the ruling is in accordance with law. 


This proceeding is of adversary character and is strictly 
adjudicative. With the standard for review in this proceeding 
whether or not the administrative action complained of is in 
accordance with law, we have generally considered and applied 
in these proceedings such traditional court doctrines as “stand- 
ing to sue” and the requirement that the petition state a cause 
of action upon which relief can be granted. See, e.g., In re 
Sydney Allen, 5 A.D. 729 (1946); In re Sydney Allen, 5 A.D. 
734 (1946); and In re College Club Dairy et al., 14 A.D. 790 
(1955). 


II 


Respondent first moves to dismiss the portions of the petition 
contesting the validity of section 998.51 of the order which 
provides for location differentials on milk to handlers and sec- 
tion 998.82 which provides for location differentials to pro- 
ducers. Both sets of differentials operate in connection with 
milk received by handlers at plants located more than 50 miles 
from Mercedes, Texas, and are deductions from the minimum 
prices for milk established in section 998.50 of the order. Pe- 
titioner’s plant is located less than 50 miles from Mercedes 
and the contested differentials do not apply to milk received 
there. 


Briefly, petitioner alleges that the location differentials estab- 
lished by the amended order are unlawfully discriminatory 
against it conferring advantages upon its competitors and that 
such discrimination is not based upon reasonable distinctions 
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ist i serving any valid legislative purpose. In short, petitioner is 
averring that the contested sections of the order are lacking 
in substantive due process of law. Respondent contends that 
as the disputed differentials or deductions do not apply to 
petitioner, a ruling that such differentials are invalid would 
é not decrease the minimum order prices for milk to petitioner 
f - but would only increase such prices for other handlers, and 
: that, therefore, petitioner has no standing to question the dis- 
1] &§ puted sections. 

d & We have long held that a handler may, in a section 8c(15) (A) 
y 5 proceeding, raise the issues of unlawful discrimination and lack 
of substantive due process. See, e.g., In re Terrace Park Dairy, 
12 A.D. 1383, 1394 (1953). The fact that the potential relief 
to be accorded herein would cure such alleged discrimination 
‘ by raising the net minimum order prices of milk to others 
; rather than to lower such prices to the complaining handler 
does not alter this conclusion. To deny judicial review for the 
reason advanced by respondent would be to substitute form for 
substance. The basic reason for petitioner’s attack upon sec- 
tions 998.51 and 998.82 of the order is that it has to pay more 
to producers for its milk than Corpus Christi handlers pay for 
their milk and that this amounts to unreasonable discrimination. 
Respondent would deny petitioner an opportunity to raise this 
issue because the disputed differentials do not apply to it. We 
cannot agree. 


Respondent further claims that the portion of the petition 
complaining of location differentials to producers, that is, con- 
testing the validity of section 998.82 of the amended order, 
should be dismissed on the basis of Green Valley Creamery, 
Inc. Vv. United States, 108 F.2 342 (1st Cir. 1939), and In re 
Barron Cooperative Creamery, 10 A.D. 305 (1951). It was there 
held that handlers had no justiciable interest in price differ- 
entials to producers based upon producer locations as such 
differentials did not affect the net minimum cost of milk to 
handlers but were adjustments affecting only the distribution 
among producers of the total value of all milk computed at 
order prices. This is not the case here. The milk marketing 
orders involved in the Green Valley and Barron cases estab- 
lished a market-wide pooling system. Order No. 98, as amended, 
provides for an individual handler pool and under such ar- 
rangement the location differential to producers does affect the 
net minimum cost of milk to the individual handler under the 
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order. The fact that section 998.82 does not apply to handlers 
whose plants are located within 50 miles of Mercedes, Texas, 
results in a higher cost for milk under the order to such 
handlers. The cases cited by respondent are distinguishable on 
this basis. 


III 


Respondent moves to dismiss parts of the amended petition 
dealing with the fluid milk plant definition contained in the 
amended order as it relates to supply plants, that is, plants 
which supply milk to handlers in the regulated marketing area. 
Petitioner does not operate a supply plant but buys or has 
bought supplemental quantities of milk from such plants. In 
brief, petitioner contends that the disputed definition unreason- 
ably discriminates against it with respect to its supplemental 
sources of milk, is lacking in procedural and substantive due 
process and is in violation of section 8c(5)(G) of the act 
(7 U.S.C. 608c (5) (G)). Respondent contends that petitioner 
has no standing to contest the disputed definition in this pro- 
ceeding as it does not operate a supply plant, that it cannot 
be the vicarious champion of supply plants and that it does not 
attain a justiciable interest by reason of economic disadvan- 
tages which may result from the operation of the order. 


We have serious doubt as to petitioner’s standing to contest 
the supply plant definition. See, e.g., Benson v. Schofield, 236 
F.2d 719 (D.C. Cir. 1956), cert. denied, 352 U.S. 976 (1957) ; 
Kansas City Power & Light Co. v. McKay, 225 F.2d 924, 934 
(D.C. Cir. 1955), cert. denied, 350 U.S. 884 (1955); United 
Milk Producers of New Jersey v. Benson, 225 F.2d 527 (D.C. 
Cir. 1955). See also, Stark v. Wickard, 321 U. S. 288 (1944). 
However, we hesitate to eliminate consideration of petitioner’s 
complaint at this preliminary stage of the proceeding especially 
as the controversy herein must go to hearing and decision on 
the merits. We prefer to allow this issue to remain in the case 
for the present. 


IV 


Respondent next moves to dismiss parts of the petition 
challenging certain determinations of the Secretary. Petition- 
er’s primary attack concerns the referendum conducted to as- 
certain producer approval which preceded the issuance of the 
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contested amendment and the Secretary’s determination that 
the amendment was approved by the requisite percentage of 
producers. 


Section 8c(9) of the act (7 U.S.C. 608c(9)) authorizes the 
Secretary to issue an order, notwithstanding the failure of 
handlers to approve a marketing agreement, if he makes cer- 
tain determinations. He must determine that the failure of 
handlers to sign a marketing agreement tends to prevent the 
effectuation of the declared policy of the act, that the issuance 
of the order is the only practical means of advancing the in- 
terest of producers pursuant to such declared policy and that 
the issuance of the order is approved by at least two-thirds 
of the producers who, during a representative period, have 
been engaged in the production of such commodity for sale in 
the marketing area.1 The act also requires that where a pro- 
posed order includes an individual handler pool, as here, such 
provision be approved by “at least three-fourths of the pro- 
ducers, who, during a representative period determined by the 
Secretary of Agriculture, have been engaged in the production 
for market of milk covered in such order.” (See section 
8c(5) (B) (i).) The Secretary may conduct a referendum among 
producers to ascertain such required approvals. (See section 
8c(19).) 

The statutory scheme indicates that the determinations of the 
Secretary pursuant to sections 8c(5) (B) (i) and 8c(9) are not 
subject to judicial review as this term is usually employed. 
While the act calls for an opportunity for hearing and a hear- 
ing record on a proposed marketing order no such requirement 
is present with respect to these determinations and it is recog- 
nized in the statute that such determinations are not to be made 
on the basis of any hearing record (see section 8c(4)). The 
determinations are made only after the hearing record has 
been closed and, pursuant to the Administrative Procedure 
Act (5 U.S.C. 1001 et seq.), after a recommended decision and 
decision have been issued. Moreover, the contested determina- 
tions involve matters of policy and judgment (see, e.g., Hadden 
v. Merritt, 115 U.S. 25 (1885); West v. Hitchcock, 205 U.S. 80 


1Prior to July 1, 1947, section 8c(9) of the act provided that an order issued pursuant 
thereto shall become effective, notwithstanding the failure of the handlers to sign a marketing 
agreement, in the event that “‘the Secretary of Agriculiure, with the approval of the Presi- 
dent, determines” each of the matters set forth above. [Emphasis supplied.] Cf. United 
States v. George S. Bush & Co., 310 U.S. 371 (1940). The requirement of Presidential 
approval was abolished by Reorganization Plan No. 1 of 1947 (12 F.R. 4534). 
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(1907) ; Adams v. Nagle 303 U.S. 582 (1938)), and are con- 
cerned solely with whether a marketing order should be issued, 
and section 8c(9), as originally enacted, required Presidential 
approval of the determinations of the Secretary made pursuant 
thereto. Cf. United States v. George S. Bush & Co., 310 USS. 
371 (1940). 


We do not believe that the holding of a referendum to deter- 
mine producer approval results in a different conclusion, assum- 
ing without now deciding that petitioner, a handler, has stand- 
ing to challenge the operation of provisions of the act enacted 
for the benefit of producers. In fact, the provisions for a 
referendum contained in the act or, rather, the lack of spe- 
cificity with respect thereto, bolster such conclusion. Congress 
neither made a referendum mandatory nor specified procedure 
for the conduct of such referendum. “The act does not supply 
the Secretary with detailed directions as to the manner of hold- 
ing a referendum. Its language is general.” H. F. Hood & 
Sons v. United States, 307 U.S. 588, 598 (1939). The holding 
of a referendum, the procedures to be followed once a referen- 
dum is decided upon, the supervision of the agents conducting 
the referendum, and the evaluation of the results were left to 
the discretion and judgment of the Secretary by Congress. No 
rules were prescribed by Congress and of course Congress 
could have enacted or provided for the issuance of an order 
or an amendment thereto without requiring approval by pro- 
ducers. United States v. Rock Royal Cooperative, Inc., 307 U.S. 
533 (1939). Within the general policy framework set out in 
section 2 of the act (7 U.S.C. 602) and the generalized stat- 
utory requirements established by Congress, it is for the Sec- 
retary, in the exercise of his administrative discretion, to make 
the necessary decisions in the broad area in which Congress 
has failed to speak. Cf. Queensboro Farms Products, Inc. V. 
Wickard, 187 F.2d 969, 977 (2d Cir. 1948). It is our opinion 
that under the statutory scheme, whether or not a referendum 
is conducted, the judgment of the Secretary that the issuance 
of an order or an amendment thereto is appropriate within 
the substantive and procedural framework of the act is not 
subject generally to judicial review.? 


2 Similar determinations of the Secretary under the act have been held to be not subject 
to judicial review. United States v. Rock Royal Cooperative, Inc., 307 U.S. 583 (1989); 
United States v. Wrightwood Dairy Co., 127 F.2d 907 (7th Cir. 1942). See alsa Queens- 
boro Farms Products, Inc. v. Wickard, 187 F.2d 969, 977 (2d Cir. 1943). 











"guanine seam 





2 
& 


PTET Ras 


RET ES 


“4 
| 
5 
‘4 
a 
a 
Ba 
se 
‘ E 





PRE RTD BK 








HYGEIA DAIRY COMPANY 977 
Cite as 17 A.D. 971 


The determinations questioned were made by the Secretary 
in connection with his rule-making or quasi-legislative func- 
tions under the act. In United States v. George S. Bush & Co., 
supra, at p. 380, the Supreme Court said: 


“It has long been held that where Congress has authorized 
a public officer to take some specified legislative action when 
in his judgment that action is necessary or appropriate to carry 
out the policy of Congress, the judgment of the officer as to the 
existence of the facts calling for that action is not subject to 
review. Martin v. Mott, 12 Wheat. 19; Monongahela Bridge Co. 
v. United States, 216 U.S. 177; Dakota Central Telephone Co. 
v. South Dakota, 250 U.S. 163; United States v. Chemical Foun- 
dation, Inc., 272 U.S. 1. As stated by Mr. Justice Story in 
Martin v. Mott, supra, pp. 31-32: ‘Whenever a statute gives a 
discretionary power to any person, to be exercised by him upon 
his own opinion of certain facts, it is a sound rule of con- 
struction, that the statute constitutes him the sole and exclusive 
judge of the existence of those facts.’” [Emphasis supplied.] 
Cf. Switchmen’s Union of North America V. National Mediation 
Board, 320 U.S. 297 (1943); Fahey v. O’Melveney & Meyers, 
200 F.2d 420, 477 (9th Cir. 1952). Cf. also Adams v. Nagle, 
supra; Hadden v. Merritt, supra. 

Of course, however, the conclusion that the Secretary’s deter- 
minations resulting in the issuance of the amended order are 
not reviewable because committed to the Secretary’s discretion 
is not completely determinative of the scope of our inquiry 
herein. While no fraud or corruption has been charged, it is 
proper for us to consider in this proceeding whether the ad- 
ministrative official, that is, the Secretary, exceeded his powers 
or authority in the determinations in isswe. Harmon Vv. Brucker, 
355 U.S. 579 (1958); American School of Magnetic Healing 
v. McAnnulty, 187 U.S. 94, 108 (1902); American Bitumuls & 
Asphalt Co. v. United States, 146 F. Supp. 703, 711 (Cust. Ct. 
1956), reversed on other grounds, 246 F.2d 270 (C.C.P.A. 1957), 
cert. denied, 355 U.S. 883 (1957). It has been held in some 
cases that where an administrator exceeds his authority or 
bases his action upon an erroneous statutory interpretation his 
ruling does not constitute an exercise of administrative dis- 
cretion and may be set aside by a court. Harmon v. Brucker, 
supra; Wellman V. Whittier, 8 Pike & Fischer Admin. Law (2d) 
247 (D.C. Cir. 1958). In other words there appears to be at 
least enough judicial review available to determine whether 
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the administrative official has acted ultra vires. See collection 
of cases and discussion in Davis, Administrative Law (West 
Publishing Co. 1951), Chap. 19, Nonreviewable Action, and 
Jaffee, The Right of Judicial Review II, 21 Harv. L. Rev. 769 
(March 1958). 

Applying these principles to the appropriate subparagraphs 
of the petition in issue on the application to dismiss, it is 
clear that subparagraphs H-1, H-2 and H-3 of paragraph VI 
raise questions with respect to the powers of the Secretary. 
Petitioner contends, in effect, in subparagraph H-1 of the petition 
that the Secretary’s determination that the disputed amendment 
was favored by three-fourths of the producers actually voting 
in the referendum was erroneous as the act requires approval 
by three-fourths of the producers eligible to vote therein. In 
subparagraphs H-2 and H-3, petitioner alleges that the refer- 
endum was improperly conducted in that voting therein was 
not limited to the producers in the counties proposed to be 
added to the order regulating the handling of milk in the Corpus 
Christi, Texas, marketing area. In view of the specific pro- 
visions of section 8c(19) of the act the allegations of sub- 
paragraph H-1 appear to be lacking in merit and Benson Vv. 
Schofield, supra, and United States v. Wrightwood Dairy Com- 
pany, 127 F.2d 907 (7th Cir. 1942) seem to have ruled ad- 
versely to petitioner’s contentions in subparagraphs H-2 and 
H-3. But these provisions of the petition are not stricken now 
but may remain for future argument in the proceeding. 


Subparagraph H-4 claims that the referendum agent illegally 
counted as “for” the amended order a ballot cast for certain 
producers by the South Texas Producers Asssociation which 
petitioner asserts is not a cooperative association of producers. 
Section 8c(12) of the act provides that the Secretary shall con- 
sider the approval or disapproval of an order by a cooperative 
association of producers as the approval or disapproval of pro- 
ducers who are members of, stockholders in or under contract 
with the association. Petitioner contends then, in effect, that 
the Secretary exceeded his powers in counting a ballot cast 
for producers by an association which petitioner claims is not 
a cooperative association of producers. As pointed out above, 
some court cases permit judicial review to the extent of exam- 
ining such an issue even though the matter may be otherwise 
committed to the discretion of the administrative agency. We 
think this subparagraph should remain in the petition at this 
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stage of the proceeding but only insofar as it involves the 
issue as to whether the association is a cooperative association 
of producers. 

Subparagraphs H-5, H-6 and H-7 are concerned with details 
of the referendum and in our opinion are not subject to judicial 
review.* In fact these provisions do not seem to make charges 
of illegality but seek rather to discover information.‘ 

Subparagraphs F-1 and F-2 of paragraph VI attack the 
Secretary’s determination that the issuance of the amended 
order “is the only practical means pursuant to the declared 
policy of the act of advancing the interests of producers of 
milk which is produced for sale in the marketing area.” The 
latter part of subparagraph F-1 questions whether “producers 
of milk which is produced for the marketing area” has the 
same meaning as “producers of such commodity” as used in 
the act and raises a question of statutory interpretation which 
is regarded as not committed to agency discretion in some 
court decisions. We thing it should remain in the case at least 
for now. But the part of subparagraph F-1 dealing with alleged 
failure to exhaust all practical means to achieve the declared 
policy of the act and subparagraph F-2 should be dismissed 
for the reasons stated above. Subparagraph G is concerned 
with the Secretary’s finding pursuant to section 4(c) of the 
Administrative Procedure Act (5 U.S.C. 1003(c)) that it was 
necessary in the public interest to make the amended order 
effective within less than 30 days after publication thereof. 
Petitioner alleges in subpararagrph G of paragraph VI that 
such finding of the Secretary is not supported by substantial 
evidence. Such a finding is not based upon the promulgation 
hearing record and, in fact, is not made upon any hearing 
record. It appears that the sole inquiry with respect to such 
a finding is whether the reasons stated constitute good cause 
for disregarding the 30-day period and not whether the finding 
is supported by substantial evidence. Such a finding, it seems 
to us, constitutes a matter committed to agency discretion. 


The second sentence of subparagraph F-1 to the comma con- 


3 While the conduct of referenda has been in issue (see, eg., Benson v. Schofield, 236 
F.2d 719 (D.C. Cir. 1956), cert. denied, 352 U.S. 976 (1957); In re Charles P. Mosby, 
Jr., d/b/a Cedar Grove Farms, 16 A.D. 1209 (1957); In re College Club Dairy, 15 A.D. 
367 (1956)), the argument was not made therein that such matter was not subject to 
judicial review and such argument was not considered. 

*The petition does not allege that the amended order would not have had the required 
percentage of producer aproval in the referendum if the grievances complained of had 


not existed. 
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tained therein and subparagraph F-2, G, H-5, H-6 and H-7 of 
paragraph VI of the amended petition are hereby dismissed. 
Insofar as subparagraph H-4 may allege invalidities other than 
the right of South Texas Producers Association to vote its 
members in the referendum it is also dismissed. 


We have allowed to remain in the petition petitioner’s griev- 
ances as to the supply plant definition. We have also refrained 
from dismissing portions of the petition dealing with the Sec- 
retary’s determinations accompanying the issuance of the pro- 
tested order and with the producer referendum. No final de- 
cision is made, however, at this step in the proceeding as to 
petitioner’s standing to sue® in connection with these matters 
and the respondent may renew its arguments in this field fol- 
lowing the hearing before the hearing examiner. 


The petitioner also urges that the published rules of practice 
(7 CFR 900.50 et seq.) under the act do not authorize the 
granting of an application to dismiss for lack of standing to 
sue and that failure to publish a rule to this effect in the Fed- 
eral Register, citing Pinkus v. Reilly, 157 F. Supp. 548 (D. 
N.J. 1958), conflicts with section 3(a) of the Administrative 
Procedure Act (5 U.S.C. 1002(a)). Since we are not dis- 
missing any portions of the petition now on this ground there 
is no need to go into this contention. The petitioner also points 
out that this is an administrative proceeding as distinguished 
from a court proceeding and that we should review the validity 
of the producer referendum without reference to what a court 
would do in the matter. This, however, as we have mentioned 
above under heading I, is a proceeding that is quasi-judicial 
in character with the governing criterion whether or not the 
administrative action complained of is “in accordance with 
law.” For many years the statutory language has been applied 
as giving this proceeding no more scope than would be the case 
if the proceeding were conducted in a constitutional court. For 
example, review of an order complained of as arbitrary, 
capricious, unsupported by evidence, etc., has been had not on 
a de novo basis but on the record upon which the Secretary 
promulgated the order. See, e.g., Ix re Cloverleaf Dairy Co. 


®*The uncertainties in the doctrine of standing to sue and its application are described 
in Davis, Administrative Law, supra, Chapter 16. The American Bar Association’s pro- 
posed new “Code of Federal Administrative Procedure” affords by section 1009(b) judicial 
review of administrative action where there is adverse effect upon the person seeking 
review without any requirement that there be injury or threatened injury to any legally 
protected interest of such person. S. 4094, 85th Cong., 2d Sess. 
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et al., 4 A.D. 627 (1945), aff'd as Sprague Dairy Company et al. 
v. Anderson, N.D. Ill. 1946, 6 A.D. 729 (1947). We do not agree 
that this quasi-judicial proceeding should have as wide a range 
as advocated by petitioner. 


Copies hereof shall be served upon the parties and the market 
administrator for Order No. 98, as amended. 


(No. 5645) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Decided October 1, 1958. 


Modification of Rates and Charges 


The respondents are authorized to modify their current schedule of rates 
and charges and to assess such rates and charges up to and including 
October 21, 1959. 

Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Messrs. L. Alton Denslow and Joseph O. Parker, of Wash- 
ington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on October 15, 1957 
(16 A.D. 966), authorizing the respondents to assess the cur- 
rent schedule of rates and charges to and including October 21, 
1959, unless modified or extended by further order before the 
latter date. 


On August 18 and 25, 1958, petitions were filed on behalf 
of The Chicago Livestock Exchange requesting authority to 
modify, as soon as possible, the current schedule of rates and 
charges in certain respects. Notice of the petitions and their 
contents was published in the Federal Register on September 
10, 1958 (23 F.R. 7007), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in 
the matter, no interested person notified the Hearing Clerk 
of a desire to be heard. 


On September 30, 1958, the Livestock Division, Agricultural 
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Marketing Service, by its attorney, filed an answer stating that 
it had made a detailed study with respect to the reasonableness 
of the modifications in the current schedule of rates and charges 
requested in the petitions, except that the study with respect 
to the reasonableness of the increases requested in the August 
25, 1958, petition in the rates for selling consignments of hogs 
had not been completed. Accordingly, the views of the Division 
as to the portions of the petitions in connection with which 
it had completed its study were set forth in the answer and 
the Division requested that the time within which it may file 
an answer concerning the other portions of the petition filed 
on August 25 be extended to and including November 30, 1958. 
The answer stated that it was the opinion of the Livestock 
Division that all of the increases in the current schedule of 
rates and charges requested in the petitions cannot be justified, 
however, it was felt that some increases were justified. The 
Division recommended, therefore, that an order be issued 
authorizing certain modifications in the current schedule as set 
forth in the answer. It was further recommended that the 
respondents be authorized to assess the current schedule, as 
modified in accordance with the answer, to and including Octo- 
ber 21, 1959, unless changed by further order before that 
date, and that the order to be issued be conditioned upon the 
respondents complying with all of the applicable terms of the 
stipulation attached to and made a part of the answer filed 
on September 23, 1947. 

On September 30, 1958, a document was filed on behalf of 
The Chicago Livestock Exchange concurring in the recom- 
mendations made by the Livestock Division in its answer and 
stating that no objection was interposed to the request for an 
extension of time in which to file a further answer. 

Inasmuch as the rates and charges recommended by the 
Division in its answer are lower than the corresponding rates 
and charges which were published in the Federal Register on 
September 10, 1958, it is found that further notice and public 
procedure on this order are unnecessary. 


Since the parties are agreed, the respondents are authorized 
to modify their current schedule of rates and charges as recom- 
mended in the answer filed by the Livestock Division on Sep- 
tember 30, 1958, and to assess such current schedule, as so 
modified, during the life of this order, upon the condition that 
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the respondents comply with the applicable terms of the stipu- 
lation referred to above. The request for an extension of the 
time within which the Livestock Division may file a further 
answer has been granted by separate order. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become ef- 
fective in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including October 
21, 1959, unless modified or extended by further order before 
the latter date. 

Copies hereof shall be served upon the parties. 


(No. 5646) 


In re BASIN LIVESTOCK COMMISSION Co., INC. P&S Docket No. 
2322. Decided October 2, 1958. 


Assisting Person Not Registered as Dealer to Engage 
in Dealer Operations—Accounts and Records— 


Cease and Desist—Consent Order 


Respondent admitted the violations charged and consented to an order 
requiring it to cease and desist from permitting a person not reg- 
istered under the act to engage in dealer operations and from making 
incorrect entries in accounts of sale and invoices. 


Mr. George A. Robertson, for Livestock Division, Agricultural Marketing 
Service. Mr. Lewis M. Perkins, of Durango, Colorado, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended, (7 U.S.C. 181 e¢ seq.), here- 
inafter referred to as the act, initiated by an order of inquiry 
and notice of hearing filed on June 26, 1958, by the Acting 
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Director of the Livestock Division, Agricultural Marketing 
Service. The respondent is charged with violating various pro- 
visions of the act and the regulations issued thereunder (9 
CFR 201.1 et seq.). On August 25, 1958, the respondent filed 
an answer admitting the allegations contained in the order of 
inquiry and notice of hearing, waiving oral hearing and the 
report of the examiner, and consenting to the issuance of an 
appropriate order, with findings of fact, requiring it to cease 
and desist from the practices complained of in said order of 
inquiry and notice of hearing and to maintain such books and 
records as will fully and correctly disclose all transactions in- 
volved in its business. The Livestock Division, by its attorney, 
has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Basin Livestock Commission Co., Inc. stockyard, 
Durango, Colorado, hereinafter referred to as the stockyard, 
was at all times mentioned herein, and now is, a posted stock- 
yard subject to the provisions of the act. 


2. The respondent is registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock for its own account, 
and as a market agency to sell livestock on a commission basis, 
at the stockyard, and at all times mentioned herein, the re- 
spondent was so registered. 


3. The respondent, in the transactions set forth in paragraph 
III of the order of inquiry, and at divers other times during 
the period from January 10, 1957, through June 27, 1957, per- 
mitted Walter Still, an individual, who was not registered with 
the Secretary of Agriculture, who was not bonded as required 
by the act and regulations, and who was enjoined on July 10, 
1950, by the United States District Court at Santa Fe, New 
Mexico, from operating as a dealer at posted stockyards with- 
out being properly registered and bonded, to engage in dealer 
operations through the facilities of the respondent by permitting 
the said Walter Still to purchase livestock through the respond- 
ent. Moreover, the respondent permitted the said Walter Still 
to purchase such livestock in the name of Steve Simon, vice 
president of the respondent corporation, and, in connection 
with the transactions, the respondent made false and incorrect 
entries in the accounts of sale and invoices covering the trans- 
actions showing the purchaser to be the said Steve Simon, 
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instead of the true purchaser, Walter Still, copies of which 
were made a part of its accounts and records. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
the respondent has violated sections 307, 312(a) and 401 of 
the act (7 U.S.C. 208, 213 (a) and 221), section 201.43 of the 
regulations (9 CFR 201.43), and section 10 of the Federal 
Trade Commission Act (15 U.S.C. 50) which section is in- 
corporated in and made a part of the act by virtue of the pro- 
visions of section 402 of the act (9 U.S.C. 222). 

Inasmuch as the respondent has agreed to a settlement of 
this case upon a consent order basis and complainant has recom- 
mended that the order consented to by the respondent be en- 
tered, the order will be issued. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices set 
forth in the Findings of Fact above. 

The respondent shall maintain such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in its business. 

This order shall become effective on the sixth day after 
service and copies hereof shall be served upon the parties. 


(No. 5647) 


In re RICHARD CAIN d/b/a MUENSTER LIVESTOCK AUCTION COM- 
MISSION COMPANY. P&S Docket No. 2349. Decided October 


16, 1958. 


Reopening After Default 


Respondent’s default in filing an answer is set aside and respondent’s 
answer accompanying the motion to reopen is accepted as the answer 
in this proceeding. 

Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing 
Service. Mr. C. T. ‘Tad’ Sanders, of Kansas City, Missouri, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), a complaint was filed 
May 6, 1958, and was served upon respondent May 27, 1958. 
At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Not- 
withstanding such notice respondent did not file an answer. 
The matter was referred to a hearing examiner for the prep- 
aration of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of pratice. The ex- 
aminer filed a report August 19, 1958. 


On September 4, 1958, respondent filed, in effect, a motion 
to reopen after default together with a proposed answer to the 
complaint. Respondent alleges that his failure to file an answer 
was due to a misunderstanding as to the procedure caused, in 
part, by the filing of 17 companion disciplinary complaints in- 
volving similar issues. Complainant does not object to the 
granting of respondent’s motion as oral hearing is necessary 
in most of the companion cases. 


Upon consideration of the record herein, it is concluded that 
good reason has been shown why the relief requested in the 
motion should be granted. Cf. Mendelson-Zeller Co. v. United 
Fruit Distributors, 16 A.D. 790 (1957); Reynolds Reed v. Wil- 
liam Seychew, 16 A.D. 791 (1957). Accordingly, respondent’s 
default in the filing of an answer in this proceeding is hereby 
set aside and the answer accompanying respondent’s motion is 
accepted and filed as his answer herein. 


Copies hereof shall be served upon the parties. 


(No. 5648) 


In re BALTIMORE LIVESTOCK AUCTION MARKET, INC. P&S Docket 
No. 2394. Decided October 24, 1958. 


ARSE 
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Allowing Officer to Engage in Dealer Operations — 
Commission—Shippers’ Proceeds—Cease and 
Desist—Consent Order 


Respondent admitted the violations charged and consented to an order 
requiring it to cease and desist from (1) allowing an officer to engage 
in dealer activities without a registration, (2) failing to assess com- 
mission on livestock sold, (3) misusing shippers’ proceeds, and (4) 
issuing incorrect accounts of sale. 

Mr. George A. Robertson, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act, initiated by an order of inquiry 
and notice of hearing filed on September 16, 1958, by the Di- 
rector of the Livestock Division, Agricultural Marketing Serv- 
ice. The respondent is charged with violating various pro- 
visions of the act and the regulations issued thereunder (9 
CFR 201.1 et seq.), hereinafter referred to as the regulations. 
On October 2, 1958, the respondent filed an answer admitting 
the allegations contained in the order of inquiry and notice of 
hearing except that portion of Paragraph VIII which charges 
respondent with failing to maintain books and records which 
fully disclosed its business as a market agency and dealer dur- 
ing the period of 1958 alleged, waiving the right to an oral 
hearing and to the report of the Examiner, and consenting to 
the issuance of an order requiring it to cease and desist from 
the practices complained of in the order of inquiry and notice 
of hearing. 


The Livestock Division, by its attorney, has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Baltimore Livestock Auction Market, Inc., stockyard, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein, and now is, a posted stockyard subject to the 
provisions of the act. 


2. Respondent is presently registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock for its own 
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account, and as a market agency to buy and sell livestock on a 
commission basis, at the stockyard. Prior to January 30, 1958, 
respondent was registered as a dealer to buy and sell livestock 
for its own account and as a market agency to sell livestock 
on a commission basis, at the stockyard. 


8. Respondent, at the stockyard, on or about the dates and 
in the 11 transactions set forth in Paragraph III of the order 
of inquiry, and at divers other times during the period from 
September 1 through October 31, 1957, purchased livestock 
consigned to respondent for sale by various consignors and, in 
accounting to the consignors of such livestock, submitted ac- 
counts of sale which failed to show the name of respondent as 
the purchaser of the livestock, but instead showed number or 
initial designations, abbreviations or assumed, false or other- 
wise incorrect names as the purchaser of the livestock, copies 
of which false, incorrect or incomplete accounts of sale were 
made a part of the accounts and records of respondent. 


4. (a) Respondent, on or about the dates and in the 15 
transactions set forth in Paragraph IV(a) of the order of in- 
quiry, and at divers other times during the period from Sep- 
tember 1, 1957, through November 30, 1957, assisted and 
enabled Allen C. Driver, its president, who was not registered 
with the Secretary of Agriculture and bonded as required by 
the act and regulations, to engage in speculative dealer opera- 
tions through its facilities by permitting him to purchase live- 
stock consigned to it for sale on a commission basis. 


(b) Respondent, on or about the dates and in the 12 trans- 
actions set forth in Paragraph IV(b) of the order of inquiry, 
assisted and enabled Allen C. Driver, its president, who was 
not registered with the Secretary of Agriculture and bonded 
as required by the act and regulations, to engage in speculative 
dealer operations through its facilities by permitting him to 
purchase livestock consigned to it for sale on a commission 
basis, and in connection with said transactions respondent sub- 
mitted accounts of sale to the consignors of the livestock which 
failed to show the name of said Allen C. Driver as the purchaser 
of the livestock, but instead showed the name “Woodford Hall’; 
copies of which false and incorrect accounts of sale were made 
a part of the accounts and records of respondent. 


(c) Respondent, on or about the dates and in the 21 trans- 
actions set forth in Paragraph IV(c) of the order of inquiry, 
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assisted and enabled Allen C. Driver, its president, who was 
not registered with the Secretary of Agriculture and bonded as 
required by the act and regulations, to engage in speculative 
dealer operations through its facilities by permitting him to 
sell livestock for his own account through respondent’s auction 
ring. 


5. Respondent, at the stockyard, in connection with 10 of 
the transactions referred to in Paragraph 4 of these Findings 
of Fact, failed to charge said Allen C. Driver any commission 
for selling his livestock, and, in another of such transcations 
charged a commission of only $34.82 instead of $60.36, the 
correct charge. 


6. Respondent, at the stockyard, in the 29 transactions set 
forth in Paragraph VI of the order of inquiry, and in other 
like transactions at divers other times during the period from 
May 1, through October 31, 1957, filled orders from various 
persons for the purchase of livestock and charged and collected 
from such persons a buying commission for said buying serv- 
ices, notwithstanding that respondent was not registered and 
bonded to furnish buying services, as required by the act and 
regulations, and respondent’s tariff on file with the Secretary 
did not provide for such buying commission. 


7. During the year 1957, respondent used funds received as 
proceeds from the sale of livestock consigned to it for sale on 
a commission basis for purposes of its own and purposes other 
than the payment of lawful marketing charges and the re- 
mittance of net proceeds to shippers, thereby endangering or 
impairing the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors 
of livestock, in that: 


(a) On July 31, 1957, respondent had liabilities in the form 
of bank overdrafts and drafts payable totalling $138,720.25, 
and to offset such liabilities had current assets, including pro- 
ceeds receivable, of $45,314.63, leaving a deficit of approximately 
$93,405.62. 


(b) On August 31, 1957, respondent had liabilities in the 
form of bank overdrafts and drafts payable totalling $136,- 
865.60, and to offset such liabilities had current assets, includ- 
ing proceeds receivable, of $52,376.07, leaving a deficit of 
approximately $83,989.53. 
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(c) On September 30, 1957, respondent had liabilities in the 
form of bank overdrafts and drafts payable totalling $164,- 
187.49, and to offset such liabilities had current assets, includ- 
ing proceeds receivable, of $87,882.40, leaving a deficit of ap- 
proximately $76,305.09. 


8. Respondent, during the years 1955, 1956 and 1957, failed 
to maintain books and records which fully and correctly dis- 
closed its business as a market agency and as a dealer. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
respondent has violated sections 303, 304, 306(f), 307, 312(a) 
and 401 of the act (7 U.S.C. 208, 205, 207(f), (208) 213(a) 
and 212), section 10 of the Federal Trade Commission Act (15 
U.S.C. 50), which section is incorporated in and made a part 
of the act by virtue of the provisions of section 402 of the 
act (7 U.S.C. 222), and sections 201.10, 201.29, 201.43, 201.57, 
and 201.60 of the regulations (9 CFR 201.10, 201.29, 201.43, 
201.57 and 201.60). 

Inasmuch as respondent has agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order consented to by respondent be entered, 
the order will be issued. 


ORDER 


The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices set forth 
in the Findings of Fact. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in its business as a market agency and dealer. 

This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 5649) 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION v. LOS 
ANGELES UNION STOCK YARDS COMPANY. P&S Docket No. 
2188. Decided October 24, 1958. 
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Disputed Regulation Repealed 


Since the disputed regulation has been deleted from respondent’s tariff, 
the complaint is dismissed. 


Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seqg.). On October 19, 1955, 
Producers Livestock Marketing Association filed, in effect, a 
complaint pursuant to section 202.6(b) of the rules of practice 
(9 CFR 202.6(b)) against the respondent. The complaint con- 
cerns Item 10(c) of the respondent’s Tariff No. 15 issued May 
25, 1955, effective July 1, 1955, and alleges that such regula- 
tion is invalid. 


A copy of the complaint was served upon respondent October 
24, 1955. Respondent filed an answer denying that its regula- 
tion was invalid and requesting an oral hearing. The proceed- 
ing was assigned to Jack W. Bain, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agri- 
culture, who notified the parties that, unless otherwise requested, 
no action would be taken in this proceeding pending the out- 
come of a similar proceeding by complainant against the Den- 
ver Union Stock Yard Company. Such proceeding terminated 
July 7, 1958, with the issuance of a cease and desist order 
against the Denever Union Stock Yard Company with respect 
to a similar regulation (17 A.D. 604). See Denver Union Stock 
Yard Co. Vv. Producers Livestock Marketing Assn., 356 U.S. 282 
(1958). 

On September 11, 1958, the hearing examiner filed a report 
recommending that the complaint be dismissed as the disputed 
regulation has been deleted from respondent’s tariff. No ex- 
ceptions were filed to the examiner’s report. As Item 10(c) 
has been repealed and since there is no showing of an intent to 
reissue such a regulation, a cease and desist order would serve 
no useful purpose. Accordingly, the complaint is hereby dis- 
missed. 


Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5650) 


P&S Docket No. 2363. Dismissed October 7, 1958, by Thomas J. 
Flavin, Judicial Officer. 


(No. 5651) 


Howarp P. DUNLAP v. ISRAEL KLEIN COMPANY. PACA Docket 
No. 7093. Decided October 2, 1958. 


Admissibility of Evidence—Act of Agent—Acceptance— 
Liability—Breach of Contract—Damages 


The action of respondent’s agent in ordering the shipment unloaded prior 
to notifying complainant that the shipment failed to meet contract 
requirements constituted acceptance. Respondent is liable for the 
agreed purchase price less damages resulting from complainant’s 
breach of contract. 

Mr. James C. Buckley, of Upper Darby, Pennsylvania, for complainant. 
Mr. Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. 
James A. O’Donnell, Presiding Owcer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received on December 17, 
1956. The formal complaint was filed on May 20, 1957, alleging 
a sale to respondent of a truckload of U. S. No. 1 white boiler 
onions at an agreed price of $3.25 per bag, f.o.b., or a total 
invoice price of $4,062.50. Complainant seeks reparation in 
the amount of $2,520.34, which is alleged to be the balance 
due on the shipment of onions. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
June 11, 1957. On the following day, June 12, 1957, a copy of 
the report of investigation was served upon complainant. 


In its answer filed on July 30, 1957, respondent generally 
denied liability and, by way of affirmative defense, alleges jus- 
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tification in rejecting one-half of the onions because of com- 
plainant’s breach of contract in failing to deliver white boiler 
onions grading U. S. No. 1 at destination. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
April 9, 1958. Both sides were represented by counsel. Howard 
P. Dunlap was the sole witness to testify for complainant. The 
depositions of C. E. Lowery and Ruth Pratley were received 
in evidence on behalf of complainant. Raymond Klein, treas- 
urer of respondent company, and J. C. Aills, respondent’s agent, 
testified in behalf of respondent. Both sides filed briefs. 


FINDINGS OF FACT 


1. Complainant is an individual, Howard P. Dunlap, whose 
address is Box 164, Marshall, Michigan. 


2. Respondent, Israel Klein Company, is a corporation whose 
address is 134 Walnut Street, Philadelphia, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


38. Sometime in late November or early December 1956, in 
the course of interstate commerce, complainant contracted to 
sell to respondent 1,250 25-pound bags of white onions, U. S. 
No. 1 Boilers, at the agreed price of $3.25 per 25-pound bag, 
f.o.b. Grant, Michigan, or a total purchase price of $4,062.50, 
for shipment to Philadelphia, Pennsylvania. The contract be- 
tween the parties was negotiated by complainant and respond- 
ert’s agent, J. C. Aills, of Marshall, Michigan. 


4. On December 1, 1956, the 1,250 bags of onions were 
Federally inspected at Grant, Michigan, and were certified as 
to size, “Generally 1 to 2 inches in diameter, undersize and 
oversize within permitted tolerance” and as to grade, “U. S. 
No. 1, 1 inch minimum, and 2 inches maximum in diameter”. 


5. On or about December 6, 1956, complainant informed 
respondent’s agent by telephone that the onions would be 
shipped by truck out of Grant, Michigan, and would be coming 
through Marshall, Michigan, for billing to destination. On or 
about December 7, 1956, the 1,250 bags of onions were truck2d 
from Grant, Michigan, to Marshall, Michigan, where they 
arrived on the morning of December 8, 1956. Upon arrival 
and pursuant to instructions given by respondent’s agent, the 
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onions were unloaded into complainant’s warehouse located 
outside Marshall, Michigan. 


6. On Saturday morning, December 8, 1956, at complain- 
ant’s office in Marshall, Michigan, respondent’s agent informed 
complainant’s associate, Clarence E. Lowery, that he intended 
to split the shipment of onions, with one truck to be loaded 
with 650 25-pound bags on Monday, December 10, 1956, and 
a second truck to be loaded with the balance, 600 25-pound 
bags, in the middle of the week. 


7. On Sunday, December 9, 1956, at complainant’s storage 
facility outside Marshall, Michigan, respondent’s agent inspected 
the onions, and on the following day, December 10, 1956, he 
complained of their oversize to Howard P. Dunlap. 


8. On December 10, 1956, respondent’s agent shipped from 
complainant’s warehouse outside Marshall, Michigan, to re- 
spondent at Philadelphia, Pennsylvania, a truckload containing 
650 25-pound bags of onions in controversy and 300 50-pound 
bags of yellow onions not involved in this proceeding. 


9. At approximately 1:00 a.m. on the morning of December 
11, 1956, the balance of the onions, 600 bags, were destroyed 
by a fire at complainant’s warehouse. Complainant notified 
respondent’s agent of the fire by telephone on the morning of 
December 11, 1956. Complainant also sent notice of the fire 
to respondent by letter dated December 12, 1956. 


10. Complainant’s proof of loss claim in connection with 
the fire at his warehouse on December 11, 1956, was filed with 
the Farmers’ Mutual Fire Insurance Company of Calhoun 
County, Michigan, and included the following item: 


“600/25#+ Bags White Boiler onions in controversy as to 
ownership—$1,950.00.” 


In an affidavit sworn to under date of April 16, 1958, L. F. 
Mott, Secretary of the Farmers’ Mutual Fire Insurance Com- 
pany, stated as follows: 


“THIS IS TO ADVISE YOU, That in connection with your 
Loss which occurred on December 11, 1956, insured by 
this Company by Policy No. 7519 the property being 
located in the Township of Lee, Calhoun County, Michi- 
gan, that in the adjustment of the Loss 600 25-pound Bags 
of White Boiler Onions represented by you as being in 
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controversy as to ownership was not paid by this com- 
pany as a part of said loss.” 


11. The 650 bags of onions trucked to Philadelphia arrived 
there either very late Tuesday night, December 11, 1956, or 
early Wednesday morning, at which time they were inspected 
by respondent’s Raymond Klein who found the onions to be 
greatly oversize. 


12. On December 14, 1956, the 650 bags of onions were 
Federally inspected at Philadelphia and certified as failing 
to grade U. S. No. 1 boilers due to excessive oversize. The 
onions averaged approximately 30% over 1% inches in diameter. 


13. On December 13, 14 and 18, 1956, respondent sent the 
following wires to complainant: 


December 13, 1956—4:45 p.m. 


“HAVE TRIED TO CALL YOU ON PHONE REFER- 
ENCE TO WHITE BOILERS.” 


December 14, 1956—7:23 p.m. 


“CONFIRMING PHONE CONVERSATION REJECTING 
WHITE BOILERS BECAUSE THEY DO NOT MAKE 
GRADE ADVISE IMMEDIATE OTHER DISPOSITION.” 


December 18, 1956—12:30 p.m. 

“HAVING NO RESPONSE AS TO DISPOSITION OF 
WHITE BOILERS SELLING SAME FOR YOUR AC- 
COUNT.” 


14, On or before December 18, 1956, respondent sold 120 
bags of the onions in New York City and 497 bags in Phila- 
delphia. The net proceeds of $1,542.16 were remitted to com- 
plainant. The remaining 33 bags of onions were lost in re- 
bagging. 

15. The formal complaint was filed on May 20, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent argues in its brief that the presiding officer 
committed error in admitting in evidence complainant’s Ex- 
hibits Nos. 2 and 4, and that the presiding officer admitted 
hearsay evidence with respect to complainant’s knowledge of 
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the disposition of the onions shipped from Grant, Michigan, to 
Marshall, Michigan. Respondent also takes exception to the 
insurance company’s certification that the 600 bags of white 
boiler onions were not paid for as part of complainant’s fire 
loss, as being purely hearsay, and suggests that the depart- 
ment obtain photostatic copies of the original proof of loss 
and the check in payment for such loss in order to definitely 
establish the position taken by complainant in connection with 
ownership of these onions, 

Complainant’s Exhibit 2 is a Federal truck lot inspection 
certificate. Complainant’s Exhibit 4 is an invoice trucking state- 
ment covering 700 50-pound bags of yellow onions not involved 
in this proceeding. The presiding officer received both exhibits 
in evidence over counsel’s objections. Presiding officers are 
expected to admit not only all evidence which is clearly ad- 
missible, but also all evidence of doubtful admissibility. 
Donnelly Garment Co. Vv. National Labor Relations Board, 
123 F. 2d 215 (8 Cir. 1941); Anonymous Decision, 9 A. D. 
1459; Anonymous Decision, 12 A. D. 1358. This does not 
mean that the Secretary or his delegatee is required to regard 
all such evidence as competent and admissible. Incompetent 
evidence generally will be excluded from consideration in arriv- 
ing at a decision. 

No consideration whatever has been given to complainant’s 
Exhibit No. 4 in reaching a decision herein. The Federal in- 
spection certificate (Complainant’s Exhibit 2) having been 
identified by complainant as the original certificate which he 
received and which was accompanied by an invoice on the ship- 
ment from the DeBruyn Seed & Produce Company, Zeeland, 
Michigan, was properly admitted in evidence as a record re- 
ceived in the regular course of business, and as one pertaining 
to the load of onions in controversy. Furthermore, the material 
portions of this inspection certificate are contained in the De- 
partment’s report of investigation, and the information con- 
tained in such report, in accordance with the rules of practice, 
is considered as part of the evidence in this proceeding (7 
CFR 47.7). As to the claimed hearsay evidence concerning 
complainant’s knowledge of what happened to the shipment of 
onions upon arrival at Marshall, Michigan, we have excluded 
such testimony in its entirety from our consideration because 
of its incompetency. 

The record contains a certified copy of a Proof of Loss filed 
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by complainant in connection with the fire at his warehouse in 
Marshall, Michigan, on December 11, 1956, and an affidavit from 
the secretary of the Farmers’ Mutual Life Insurance Company 
to the effect that in adjusting complainant’s loss, the claim 
on the 600 25-pound bags of white boiler onions in dispute was 
not paid as part of the loss. A similar statement is contained 
in the Proof of Loss. The copy of the Proof of Loss was sub- 
mitted by complainant following the hearing only at the spe- 
cific request and insistence of respondent’s counsel, and over 
complainant’s objection. Respondent’s attorney stated at the 
hearing that having a copy of the Proof of Loss was “most 
pertinent because I submit that if these boilers were included 
in that proof of loss there is a definite admission on the part 
of Mr. Dunlap of ownership, then, because then he would 
have received payment therefor”. Respondent now argues that 
have received payment therefor’. Respondent now argues that 
the 600 bags of onions were not paid for as part of the loss 
is pure hearsay and entitled to no consideration. The statement 
is admissible even though it is hearsay and it is corroborated 
by Dunlap’s oral testimony. 


Respondent argues that its agent, J. C. Aills, contracted to 
purchase only a half load of white boiler onions, U. 8S. No. 1, 
based upon complainant’s representation that the onions were 
similar in grade and quality to a previous purchase made in 
November 1956, and that the other half of the load would be 
taken if the first half was satisfactory. There is no merit to 
this argument. Aills testimony is to the contrary. When asked 
whether he had informed complainant of the number of bags 
wanted, Aills replied: 

“Well, I think the first—I originally bought a truckload. 
A truckload would be 1,200 or 1,250. Then I think the 
next day I told him I would take half of them that week- 
end and half the following weekend.” 

The evidence shows that the 1,250 bags of onions involved 
herein were first loaded at Grant, Michigan, and from there 
trucked to complainant’s warehouse outside Marshall, Michi- 
gan, where they arrived and were stored on the morning of 
December 8, 1956. Complainant contends that the onions were 
sold f.o.b. Grant, Michigan. This is denied by respondent who 
claims the onions were purchased f.o.b. Marshall, Michigan. 
Determination of the actual shipping point becomes material in 
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view of the fire which occurred on December 11, 1956, at com- 
plainant’s warehouse outside Marshall, Michigan, resulting in 
complete loss of 600 bags of the onions in controversy. 


There is no dispute that the term “f.o.b.” was agreed to by 
the parties. In accordance with the regulations, this meant 
that the onions were to be placed free on board the truck at 
shipping point with respondent assuming all risk of damage 
and delay in transit not caused by complainant, irrespective of 
how the shipment was billed (7 CFR 46.24(i)). In other words, 
if the shipping point was in fact at complainant’s storage 
facility in Marshall, Michigan, then respondent might not be 
liable for the onions destroyed in the fire. On the other hand, 
if it be determined that shipping point was at Grant, Michigan, 
it would appear that respondent is liable for the loss sustained. 


Aills testified that up until the time 650 bags of the onions 
were loaded out of complainant’s storage at Marshall, Michigan, 
on December 10, 1956, complainant never told him where the 
onions came from or that they had been inspected at Grant, 
Michigan. Complainant testified that on December 6, 1956, he 
told Aills the onions were coming out of Grant, Michigan, and 
that they graded U. S. No. 1. Aills admitted the probability 
of complainant informing him he had an inspection certificate 
on the onions. Complainant’s secretary and office manager, Ruth 
Pratley, testified by deposition that the onions were shipped 
by truck f.o.b. Grant, Michigan, having been ordered for re- 
spondent’s account by Aills. Complainant’s unrebutted testi- 
mony that Aills knew there were no white onions available 
in Marshall, Michigan, at the time in question, appears to re- 
ceive corroboration from Aills’ own testimony. On cross- 
examination, Aills was asked whether at the time he entered 
into the contract with complainant any thing was said about 
f.o.b. or f.o.b. Michigan, or f.o.b. Marshall. The witness replied: 


“Well, assuming f.o.b., it wasn’t at Marshall. I mean, that 
is where I bought from him, at Marshall.” 


Respondent offered in evidence two envelopes containing 
copies of complainant’s invoice which was dated December 7, 
1956, and showed the price per bag f.o.b. Grant, Michigan. 
One of these envelopes, addressed to Aills, was postmarked 
Marshall, Michigan, and bears a time and date stamp of 2 
P.M., December 11, 1956. The other envelope, which was ad- 
dressed to respondent at Philadelphia was also postmarked 
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Marshall, Michigan, and shows a time and date stamp of 6 
P.M., December 12, 1956. The postmarked times and dates are 
subsequent to the time complainant’s warehouse was destroyed 
by fire during the early morning hours of December 11, 1956. 
This evidence was submitted by respondent as indicating that 
complainant’s invoice may have been prepared and mailed after 
the 600 bags of onions had been lost in the fire. 


Complainant testified that it was his general practice to have 
invoices mailed on the day produce was shipped. He also tes- 
tified that the envelope addressed to Aills could have contained 
the invoice covering other onions which Aills had shipped on 
December 11, 1956. Complainant denied that the invoice to 
respondent was mailed in the envelope postmarked Marshall, 
Michigan, dated December 12, 1956. This envelope to respond- 
ent did contain a letter from complainant reporting the fire 
at the warehouse but the letter is silent with respect to any 
invoice being enclosed, and does not have the usual notation 
signifying that an enclosure accompanied the letter. 


According to Aills, he purchased the load of boilers from 
complainant on Monday morning, December 3, 1956. It is com- 
plainant’s testimony that the delay thereafter to December 7, 
1956, in loading the onions was caused by a breakdown of three 
or four trucks. In any event, the record shows that the onions 
were loaded and trucked out of Grant, Michigan, on December 
7, 1956, which is the date of complainant’s invoice. No reason 
suggests itself why complainant would wait some five days after 
the onions were loaded, or until December 12, 1956, before 
mailing his invoice to respondent. Certainly, complainant could 
not have anticipated the fire to his warehouse and purposely 
delayed preparation and mailing of the invoice, as respondent 
would have us believe. Rather, we feel complainant here mailed 
his invoice in accordance with his usual practice, viz., on the 
day the onions were shipped. In our view, the more reliable 
evidence and the weight thereof establish that the shipping 
point was Grant, Michigan, and it is so concluded. 

Complainant contends that Aills ordered the truckload of 
white boiler onions unloaded upon arrival from Grant, Michigan, 
at complainant’s warehouse outside Marshall, Michigan, and 
reloaded with 700 50-pound bags of yellow onions. Aills tes- 
tified that on Saturday, December 8, 1956, while at complainant’s 
Office, he gave complainant’s Lowery an invoice on the 700 
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bags of yellow onions; that nothing was said about the white 
boiler onions; and that he never instructed Lowery to unload 
the white boilers at complainant’s warehouse and reload with 
yellow onions. Both Lowery and complainant’s secretary, Ruth 
Pratley, testified they were together in complainant’s office on 
Saturday morning, December 8, 1956, at which time Aills in- 
structed Lowery to unload the white boilers at complainant’s 
storage and reload the truck with yellow onions for shipment 
to New Jersey, in accordance with a written billing which 
Aills gave Lowery to turn over to the trucker. Complainant’s 
two witnesses also testified to hearing Aills state he intended 
to split the shipment of white boilers by picking up 650 bags 
on Monday, December 10, 1956, and the balance, 600 bags, 
in the middle of the week. Aills admitted that he told Lowery 
he was going to pick up a half load of the white boilers on 
Monday, December 10, 1956, and that he loaded the truck with 
yellow onions. We accept as the more convincing evidence the 
testimony of complainant’s witnesses that Aills did in fact 
order the shipment of white boilers into complainant’s storage. 


The action of respondent’s agent, Aills, in ordering the ship- 
ment of onions unloaded at Marshall, Michigan, prior to giving 
complainant any notice of his dissatisfaction with the size of 
the onions, constituted an affirmative act of acceptance binding 
upon respondent. Further, Aills testified that after complain- 
ing of oversize he accepted the onions. Having accepted the 
onions, respondent is liable for the agreed purchase price of 
the entire shipment, subject to its right to reduce such liability 
by proving damages resulting from breach of warranty, if any, 
on the part of complainant. Sea Island Vegetables, Inc. V. 
Chabot Bros., Inc., 8 A.D. 323; D. J. Fletcher v. Ozark Packing 
Co., 9 A.D. 349; Charles P. Taft Fruit Co. v. Mac’s Produce, 
9 A.D. 802. 


The next question is whether the onions were grade U. S. 
No. 1 Boilers at Grant, Michigan, as specified in the contract. 
The U. S. Standards for Northern Grown onions (21 FR 6251) 
provide that the size of U. S. No. 1 Boilers “shall be not less 
than 1 inch or more than 1% inches in diameter.” A tolerance 
of 15 percent for oversize or undersize is allowed. The cer- 
tificate of the Federal inspection at Grant certified the 1250 
bags of onions to be grade “U. S. No. 1, 1 inch minimum, and 
2 inches maximum in diameter.” In other words the onions 
met the requirements for U. S. No. 1 Boilers, except that the 
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maximum diameter was 2 inches instead of 1% inches. This 
is confirmed by the inspection in Philadelphia which disclosed 
an approximate average of 30 percent of the onions exceeded 
1% inches in diameter. It is concluded, therefore, that com- 
plainant breached the contract by failing to ship U. S. No. 1 
Boilers. 

The remaining question concerns the damages, if any, sus- 
tained by respondent as a result of the breach. The proper 
measure of damages for a breach of warranty as to size is the 
difference between the market value of the produce delivered, 
at the time and place of delivery to the buyer, and the market 
value of produce of the size warranted. In the absence of other 
evidence, the f.o.b. price of $3.25 per bag, plus the trucking 
charge of 20 cents per bag from shipping point to Philadelphia, 
or $3.45 per bag, is accepted as representing the market value 
at Philadelphia of U. S. No. 1 Boilers on or about December 12, 
1956. The only evidence of market value of the larger size 
onions shipped is respondent’s account sales as to 650 bags, 
dated December 18, 1956, which shows 120 bags sold in New 
York City at $3.25 each, and the following sales in Philadel- 
phia, 294 bags at $3.25 each, 195 bags sold at $3 each and 8 
bags sold at $2.25 each. According to respondent it was neces- 
sary to repack 325 bags of onions because of sprouting at a 
cost of $48.75, and 33 bags were lost in this process. The aver- 
age price received for the 617 bags sold of approximately $3.15 
per bag is accepted as representing the market value of the 
onions shipped. As to the 650 bags received, respondent’s loss 
per bag is 30 cents per bag (the difference between $3.45 and 
$3.15), or a total of $195. Respondent did not pay the freight 
charges of 20 cents per bag on the other 600 bags and, there- 
fore, its loss was only 10 cents per bag,or a total of $60. 

Respondent’s failure to pay to complainant the balance of the 
purchase price of $2,520.34, less respondent’s damages of $255, 
or $2,265.34, is in violation of section 2 of the act. Accordingly, 
reparation should be awarded to complainant in that amount, 
plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,265.34, with interest 
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thereon at the rate of 5 percent per annum from January 1, 
1957, until paid. 
Copies hereof shall be served upon the parties. 


(No. 5652) 


EL SoLo PACKING Co. v. LIGON PRODUCE Co., INC. PACA Docket 
No. 7073. Decided October 2, 1958. 


Dispute as to Terms of Contract—Outright 
Sale—Liability 


The evidence of record supports complainant’s version of the contract, 
that is, that this was an outright sale at a specified price. Respondent 
accepted the produce and is liable for the purchase price. 


Mr. Oscar B. Kleinfeld, of Stockton, California, for complainant. Mr. 
R. L. House, of San Antonio, Texas, for respondent. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 13, 1957. 
Complainant alleges that in November 1956, it sold to respond- 
ent two truckloads of tomatoes at $4 per crate, f.o.b. Patterson, 
California, and that the tomatoes were accepted by respondent, 
but the latter has refused to pay the purchase price amounting 
to $3,060. Complainant seeks reparation in this amount. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 24, 1957. A copy of the report of investi- 
gation was served upon complainant on that same date. 

Respondent filed an answer and counterclaim on July 8, 1957, 
in which it alleged the tomatoes were shipped to San Antonio, 
Texas, subject to a price to be determined after arrival and on 
the condition that if respondent did not want the tomatoes, it 
would ship them to complainant in Kansas City and respondent 
would be reimbursed by complainant for any freight paid by 
respondent. Respondent further contends that after the toma- 
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toes arrived at destination, complainant agreed to a price of 
$4 per crate, f.o.b. shipping point, providing 50 percent of the 
tomatoes were saleable. Respondent alleged that the tomatoes 
were a total loss. In the counterclaim, respondent seeks repara- 
tion in the amount of $1,200 for the freight it paid on the 
tomatoes. 


An oral hearing was held in San Antonio, Texas, on Friday, 
March 7, 1958. William Grabel appeared and testified in behalf 
of complainant. Ross McClendon, H. L. Ligon, Jr., and Haynes 
McClendon testified in behalf of respondent. Both parties were 
represented by attorneys and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, El Solo Packing Co., is a corporation whose 
address is Stockton Hotel Annex, Stockton, California. At the 
time of the transaction involved herein, complainant was li- 
censed under the act. 


2. Respondent, Ligon Produce Co., Inc., is a corporation 
whose address is 416 Produce Terminal, San Antonio, Texas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about November 19 and November 20, 1956, re- 
spectively, in the course of interstate commerce, complainant 
shipped a truckload of tomatoes from Patterson, California, to 
respondent in San Antonio, Texas. The first truckload con- 
tained 350 60-pound wirebound crates consisting of 198 crates 
of size 6x6 tomatoes and 152 crates of size 6x7 tomatoes. The 
second truckload contained a total of 415 60-pound wirebound 
crates consisting of 241 crates of size 6x6 tomatoes and 174 
crates of size 6x7 tomatoes. Both shipments arrived at des- 
tination on November 23, 1956. 


4. The two truckloads of tomatoes were shipped to respond- 
ent pursuant to an agreement which provided that respondent 
was to inspect said tomatoes after they arrived at destination 
and then, if willing to accept them, was to agree with com- 
plainant on a price therefor. The agreement provided further 
that if respondent did not want these tomatoes then it was to 
ship them to Kansas City, Missouri, billed to complainant, and 
that complainant would then reimburse respondent for the 
freight incurred in transporting the tomatoes from California 
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to San Antonio, Texas. This agreement was negotiated by 
Frank Ray in behalf of respondent and William Grabel acting 
in behalf of complainant. 


5. On the day the tomatoes arrived at destination, H. L. 
Ligon, Jr., of respondent firm, was at French Camp, California, 
a suburb of Patterson, California. At that time, he telephoned 
respondent’s plant in San Antonio, Texas, and obtained a report 
of the condition of the tomatoes in question. Upon receiving this 
report, he entered into an agreement with William Grabel, 
president of complainant firm, to purchase the two truckloads 
of tomatoes at the price of $4 per crate, f.o.b. Patterson, Cali- 
fornia, or a total of $3,060. 


6. Respondent has failed and refused to pay to complainant 
the purchase price of the two truckloads of tomatoes amounting 
to $3,060. 


7. The formal complaint was filed on May 13, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The dispute between the parties concerns a contract provid- 
ing for the purchase of two truckloads of tomatoes. It is com- 
plainant’s contention that respondent purchased the tomatoes 
at $4 per crate, f.o.b. shipping point. Respondent alleges that 
such was the price but that the purchase of the tomatoes was 
conditioned on 50 percent of the tomatoes being saleable, and 
since the tomatoes were completely worthless, no contract came 
into existence. 


In November 1956, Frank Ray, an agent of Ligon & Company, 
a corporation separate and distinct from respondent herein, 
agreed to sell for complainant, on a commission basis, approxi- 
mately 6,000 crates of tomatoes. Subsequently, after a dis- 
cussion between Ray and William Grabel, complainant’s presi- 
dent, it was agreed that two truckloads of these tomatoes would 
be shipped to respondent in San Antonio, Texas. This agree- 
ment provided that the price of the tomatoes would be agreed 
upon after their arrival and inspection at destination, and 
further, that if after such inspection respondent refused to 
accept the tomatoes, they would be shipped to Kansas City, 
Missouri, billed to complainant, and respondent would be re- 
imbursed for the freight it paid for the transportation from 


| 





a. rn. 


Co =" da da pot F&I 


=e 


] 


Tm" © SF OO 


—? 


ie i Oe ee ee eee Cee eee eee 6 6 


oS TS 


SRE ReERar aS 


MT ECA, SO 


EL SOLO PACKING CO. v. LIGON PRODUCE CO. 1005 
Cite as 17 A.D. 1002 


shipping point to San Antonio. None of these facts is in 
dispute. 

Pursuant to the agreement, the tomatoes were shipped from 
Patterson, California, on November 19 and 20, 1956, and arrived 
at respondent’s place of business in San Antonio on November 
23, 1956. On this date, H. L. Ligon, Jr., of respondent firm, 
was present at the packing shed of Ligon & Company, together 
with William Grabel of complainant firm. This packing shed 
is located in French Camp, California, a suburb of Patterson, 
California. Ligon at that time telephoned respondent’s plant 
in San Antonio and obtained a report concerning the condition 
of the tomatoes in issue which had just arrived there. After 
receiving this report, Ligon and Grabel entered into the agree- 
ment which is now in dispute. This agreement was oral. The 
only written documents pertaining thereto are invoices issued 
by complainant on November 29, 1956. These documents were 
issued after the dispute arose and, therefore, can be considered 
as self-serving statements. Accordingly, in order to reconcile 
the issues herein, we must rely almost completely on the testi- 
mony presented at the hearing. 

It is respondent’s contention that when the call was placed 
to respondent’s plant in San Antonio, Ligon was advised that 
the tomatoes were in very poor condition and that only ap- 
proximately 50 percent of the tomatoes were saleable. Ligon 
testified that upon receiving this report, he advised Grabel that 
he could not use the tomatoes and would send them off to 
Kansas City pursuant to the prior agreement and that he there- 
upon requested that complainant pay respondent for the freight 
of the tomatoes to San Antonio, Texas, amounting to $1,200. 
Ligon contends that Grabel stated respondent could send the 
tomatoes to Kansas City, but that complainant would not pay 
respondent the $1,200 freight. It is Ligon’s position that in 
view of complainant’s refusal to pay the freight, he, Ligon, 
decided to see if they could arrive at a price for the tomatoes 
and recoup the $1,200 which respondent had already paid out 
as freight. Ligon states that both he and Grabel went off to 
different corners of the room to compute a price and that Ligon 
came up with a figure of $3.60 per crate, but Grabel would not 
accept anything less than $4 per crate. Ligon then testified 
that he agreed to pay $4 per crate providing that 50 percent 
of the tomatoes could be salvaged. It is respondent’s contention 
that Grabel agreed to this condition. 
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Grabel, in testifying in behalf of complainant, states that 
after Ligon received the report concerning the condition of the 
tomatoes, a price was negotiated in the fashion described by 
Ligon but that he agreed to no condition which would make 
the sale contingent upon respondent being able to salvage 50 
percent of the tomatoes. It is complainant’s contention that 
Ligon agreed to purchase the tomatoes at a straight price of 
$4 per crate, f.o.b. Patterson, California. 


We are of the opinion that the evidence of record supports 
complainant’s version of the agreement. Ligon maintained 
throughout the hearing that the only reason he agreed to take 
the tomatoes was because complainant refused to reimburse 
respondent for the $1,200 freight and that in an attempt to 
keep from completely losing this sum he agreed to buy the 
tomatoes. However, in addition to claiming he never considered 
any other alternative means, legal or otherwise, of collecting 
the freight, Ligon was inconsistent as to his interpretation of 
the full import of the agreement he contends he negotiated with 
Grabel. Ligon asserts that he agreed to pay $4 per crate only 
if 50 percent of the tomatoes could be salvaged. At one point 
he testified that: 

“A. The whole agreement that we made, sir, was that if we 
weren’t able to salvage 50 percent of the tomatoes, I 
wouldn’t pay him the $3.60—I mean $4.00. That we 
were basing it on 50 percent of $4.00. If I only got 
25 percent of it, I would only owe him $2.00. 


“Q. Pardon? 


“A. He (Grabel) wanted to set up a figure that he would 
know how much he was going to get out of them if we 
got 50 percent of them. So we said if we got 50 per- 
cent, I would give him $4.00. If it had been less than 
that, why, I would have given him proportionately down 
to what I got out of them, I assume. That was the 
agreement that we made in the place.” 


However, upon further questioning, Ligon then gave another 
and different opinion of the import of the agreement: 


“A. I don’t want to misrepresent anything here. We said 
if there was 50 percent of them salvageable I would pay 
him $4.00. If we didn’t salvage that much we didn’t 
—I wasn’t going to pay anything to him. 
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“Q. Well did you discuss anything, if there weren’t 50 per- 
cent salvageable? 


“A. No, sir. 
“Q. You wouldn’t have a deal, would you? 


“A. Well, the thing rested on this basis, Mr. House, that if 
we got 50 percent of them, I would give him $4.00 for 
the tomatoes. If we didn’t, there wasn’t any deal.” 


From this testimony, it would appear that Ligon was not 
quite certain what the full terms of the contract alleged by 
him actually were. However, upon an analysis of the complete 
testimony of record, it is our opinion that the influencing factor 
in the negotiations between Ligon and Grabel was the fact that 
both felt that something like 50 percent of the tomatoes would 
be saleable. This fact is obvious since the price agreed upon, 
$4 per crate for the 765 crates of tomatoes shipped, was ad- 
mittedly approximately half of the then going market value of 
the tomatoes. It is our conclusion that both parties, at the 
time the contract was made, fully anticipated that at least 50 
percent of the tomatoes in question were saleable. Credence 
is given this conclusion when we consider the fact that this 
was the essence of the report Ligon received from employees 
of respondent at San Antonio who were qualified and experi- 
enced in the tomato business. The fact that Ligon anticipated 
at least 50 percent salvage is also supported by his own testi- 
mony. When he was questioned as to what he expected to 
happen with regard to the $1,200 freight which respondent had 
paid, he answered: 


“Well, I didn’t go into it, I will be frank with you. We 
left it at $4.00 if we got 50 percent, and we assumed we 
would get 50 percent. We didn’t.” (Underscoring ours.) 


It is our conclusion, therefore, that the contract negotiated 
by Ligon and Grabel was on outright sale of the tomatoes at 
$4 per crate, f.o.b. Patterson, California, with no conditions 
attached thereto. The fact that the tomatoes subsequently 
turned out to be almost completely worthless, making it a bad 
deal for respondent, does not affect the terms of the contract 
as agreed to by the parties. In view of this conclusion, respond- 
ent’s counterclaim for the $1,200 freight should be dismissed. 


There was considerable testimony concerning a frost or freeze 
and the condition of certain “pinks” which came from the 
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same field as the tomatoes in issue, but a discussion on these 
points is not relevant nor necessary in view of the above con- 
clusions concerning the contract in issue. 


We have found that the contract provided that respondent 
would pay $4 per crate, f.o.b. Patterson, California, for the 765 
crates of tomatoes shipped by complainant and accepted by 
respondent in San Antonio, Texas, the total purchase price being 
$3,060. It is admitted that no part of this sum has been paid. 
Accordingly, we must conclude that respondent’s failure to pay 
the purchase price to complainant is a violation of section 2 
of the act. Reparation in the amount of $3,060, with interest, 
should be awarded complainant from respondent. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,060, with interest thereon 
at the rate of 5 percent per annum from December 1, 1956, 
until paid. 

The counterclaim is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 5653) 


HAROLD C. MOUNT, INC. v. ROBERT L. Roose. PACA Docket No. 
7365. Decided October 2, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 10, 
1957. The formal complaint was filed on July 9, 1958. Com- 
plainant seeks an award of reparation in the amount of $628.63, 
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which is alleged to be the price of a truckload of potatoes sold 
by complainant to respondent on July 3, 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 26, 1958. A copy of the report of investiga- 
tion was served upon complainant on July 28, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Harold C. Mount, Inc., is a corporation 
whose address is Route U. S. 130, Hightstown, New Jersey. 


2. Respondent is an individual, Robert L. Roose, whose ad- 
dress is 623 Heindel Avenue, Lima, Ohio. At the time of the 
transaction involved herein, respondent was not licensed under 
the act, but was subject to license. 


8. On July 3, 1957, in the course of interstate commerce, 
complainant sold to respondent a truckload of U. S. No. 1, 
Size A, potatoes consisting of 15 50-pound bags at $.9714 per 
bag; 240 100-pound bags at $1.60 per bag and 1,000 10-pound 
bags at $.23 per bag, or for a total purchase price of $628.63, 
f.o.b. Elizabeth City, North Carolina. 

4. On July 3, 1957, complainant delivered potatoes meeting 
the specifications of the contract to respondent at Elizabeth 
City, North Carolina. Respondent inspected and accepted the 
potatoes and thereafter transported the shipment in his own 
truck to Lima, Ohio. 

5. The purchase price of the shipment of potatoes is $628.63. 
No part of this amount has been paid by respondent to com- 
plainant. 

6. An informal complaint was filed on December 10, 1957, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase price 
of the shipment of potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $628.63, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $628.63, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5654) 


HERMAN J. HEIDRICH & SONS v. UNITED PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 7290. Decided October 8, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on March 13, 1958. 
Complainant seeks an award of reparation in the amount of 
$1,333.38, which is alleged to be due in connection with the 
sale of a truckload of grapefruit and oranges by complainant 
to respondent on or about January 28, 1958. 


A copy of the report of investigation made by the Depart- 
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ment and a copy of the formal complaint were served upon 
respondent on April 18, 1958. On the same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Francis X. 
Heidrich, Herman J. Heidrich, Sr., and Paul D. Heidrich, doing 
business as Herman J. Heidrich & Sons, whose address is Post 
Office Box 3788, Orlando, Florida. 


2. Respondent, United Produce Distributors, Inc., is a cor- 
poration whose address is Post Office Box 694, Orlando, Florida. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about January 28, 1958, in the course of interstate 
commerce, complainant sold to respondent a truckload of grape- 
fruit and oranges for $1,366.38, plus a charge of $3.00 for 
containers or for a total purchase price of $1,369.38, less a 
brokerage charge of $36 or for a net purchase price of $1,333.38, 
f.o.b. Lockhart, Florida. 


4, On January 28, 1958, complainant delivered to respondent 
at shipping point in the State of Florida, grapefruit and oranges 
meeting the specifications of the contract. The shipment was 
subsequently transported by respondent’s truck to Greenville, 
Mississippi. Respondent accepted the shipment of grapefruit 
and oranges. 


5. The net purchase price of the grapefruit and oranges, 
including the charge for containers, and minus the brokerage 
charge, is $1,333.38. Respondent has paid $500 on account, 
leaving a balance of $833.38 due and owing by respondent to 
complainant. 


6. A formal complaint was filed on March 13, 1958, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). Respondent’s failure to pay 
to complainant the amount due in connection with the sale of 
grapefruit and oranges is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$833.38, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $833.38, with interest there- 
on at the rate of 5 percent per annum from March 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5655) 


JOE MAGGIO, INC. v. A. P. MICKEY CAPONI COMPANY. PACA 
Docket No. 7367. Decided October 8, 1958. 


Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 9, 1958. 
The formal complaint was filed on March 20, 1958. Complainant 
seeks an award of reparation in the amount of $2,162.50, which 
is alleged to be due in connection with a carload of cantaloups 
sold by complainant to respondent on or about May 28, 1957. 


A copy of the report of investigation prepared by the De- 
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partment was served upon complainant on July 29, 1958. On 
that same date a copy of the formal complaint and a copy of 
the report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Joe Maggio, Inc., is a corporation whose 
address is Post Office Box 5, Holtville, California. 


2. Respondent is an individual, August Philip Caponi, doing 
business as A. P. Mickey Caponi Company, whose address is 
Post Office Box 977, El Centro, California. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or about May 28, 1957, in the course of interstate 
commerce, complainant sold to respondent a carload of canta- 
loups for $2,122.50, plus a charge of $40 for top-ice, or for a 
total purchase price of $2,162.50, f.o.b. Holtville, California. 


4. On or about May 28, 1957, complainant shipped canta- 
loups meeting the requirements of the contract from Holtville, 
California, to respondent at Chicago, Illinois. Respondent ac- 
cepted the shipment of cantaloups. 


5. The total purchase price of the carload of cantaloups in- 
cluding the charge for top-ice is $2,162.50. No part of this 
amount has been paid by respondent to complainant. 


6. An informal complaint was filed on January 9, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the amount due 
in connection with the sale of the shipment of cantaloups by 
complainant to respondent is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $2,162.50, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,162.50, with interest there- 
on at the rate of 5 percent per annum from July 1, 1957, until 
paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5656) 


MIZOKAMI BROTHERS PRODUCE v. NORRIS BRos. PRODUCE. PACA 
Docket No. 7366. Decided October 8, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. Whitford W. Myers, of Alamosa, Colorado, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 8, 1958. The 
formal complaint was filed on July 7, 1958. Complainant seeks 
an award of reparation in the amount of $767, which is alleged 
to be the purchase price of a truckload of potatoes sold by 
complainant to respondent on or about January 22, 1958. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 30, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 28, 1958. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mike M. Mizo- 
kami, Sam S. Misokami, Tom T. Mizokami and H. Mizokami, 
doing business as Mizokami Brothers Produce, whose address 
is Post Office Box 68, Blanca, Colorado. 


2. Respondent is an individual, Malcolm W. Norris, doing 
business as Norris Bros. Produce, whose address is 301 Mountain 
Rd., N.E. Albuquerque, New Mexico. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about January 22, 1958, in the course of interstate 
commerce, complainant sold to respondent one truckload of 
potatoes for a total purchase price of $767, f.o.b., Blanca, 
Colorado. 


4. On or about January 22, 1958, complainant delivered 
potatoes meeting the requirements of the contract to respond- 
ent at Blanca, Colorado. Respondent thereafter transported 
the potatoes by truck to Albuquerque, New Mexico. Respondent 
accepted the shipment of potatoes. 


5. The purchase price of the truckload of potatoes is $767. 
Complainant issued a draft dated January 22, 1958, against 
respondent in the amount of $767, providing for payment on 
or before February 1, 1958. The bank with which it was placed 
for collection returned the draft unpaid to complainant on Feb- 
ruary 18, 1958. No part of the $767 has been paid by respond- 
ent to complainant. 


6. The formal complaint was filed on July 7, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
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complaint constitutes a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint, as provided in 
the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase 
price of the shipment of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $767, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $767, with interest thereon 
at the rate of 5 percent per annum from March 1, 1958, until 
paid. 

The facts and circumstances shall be published 

Copies hereof shall be served upon the parties. 


(No. 5657) 


DILLON ORCHARDS v. WALLING, INC. PACA Docket No. 7145. 
Decided October 14, 1958. 


Suitable Shipping Condition—Burden of 
Proof—Liability 


Since respondent failed to sustain the burden of proving a breach of 
the suitable shipping condition warranty on the part of the com- 
plainant, respondent is ordered to pay to complainant the amount 
in controversy. 


Mr. John M. Colton, of Hagerstown, Maryland, for complainant. Mr. 
Gilbert E. Morecroft, of Pittsburgh, Pennsylvania, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 27, 1957, 
and the formal complaint was filed on October 17, 1957. Com- 
plainant seeks an award of reparation in the amount of 
$1,099.75, which is alleged to be the agreed purchase price of 
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265 cartons of apples sold to respondent on March 21, 1957. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on October 26, 1957. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on the same date. Re- 
spondent filed an answer on October 31, 1957, alleging that on 
or about March 19, 1957, it contracted to purchase from com- 
plainant 500 cartons of U. S. Fancy Lowry apples on the basis 
of samples and that 265 cartons of the apples delivered by 
complainant were neither of the grade specified nor in accord- 
ance with the sample and, further, they were not in suitable 
shipping condition. The answer included a counterclaim for 
$138.82, the loss alleged to have been sustained by respondent 
as a result of the failure of the apples to meet the terms of 
the contract. Complainant filed a reply to the counterclaim 
on November 18, 1957, alleging that the apples were in ac- 
cordance with the contract and denying any liability to re- 
spondent. 


An oral hearing was held at Johnstown, Pennsylvania, on 
April 7, 1958. Both parties were represented by counsel. One 
witness testified for complainant and three for respondent. A 
brief was filed by respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of R. S. Dillon, 
Sr., R. S. Dillon, Jr., Rebecca F. Dillon, Edward W. Hepburn, 
and Olive Dillon Hepburn, doing business as Dillon Orchards, 
whose address is Hancock, Maryland. At the time of the trans- 
action involved herein, complainant was licensed under the act. 


2. Respondent, Walling, Inc., is a corporation whose address 
is 33 Baumer Street, Johnstown, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about March 20, 1957, in the course of interstate 
commerce, complainant contracted to sell and respondent con- 
tracted to purchase the balance of the U. S. Fancy grade Lowry 
apples, 214, inches and up, in storage, estimated at about 500 
cartons. Each carton was to contain 15 3-pound bags. The 
agreed price was $4.15 per carton f.o.b. Hancock, Maryland. 


4. On March 21, 1957, complainant packed in excess of 265 
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cartons of Lowry apples. That same day, respondent sent a 
truck to complainant’s packing house and 265 cartons were 
loaded and taken away. Respondent accepted these apples with- 
out complaint and paid the purchase price thereof. 


5. On March 22, 1957, complainant completed the packing 
of the balance of the apples and notified respondent that there 
were 397 cartons ready for delivery. On or about March 26, 
1957, complainant advised respondent by telephone that it was 
necessary for respondent to remove the apples from storage as 
the storage plant would be closed and the refrigeration turned 
off on March 28, 1957. Respondent agreed to send a truck for 
the apples. On March 30, 1957, complainant again notified re- 
spondent to remove the apples. The evening of April 1, 1957, 
respondent picked up 265 cartons at complainant’s storage plant 
and told complainant to deliver the balance of 132 cartons to 
respondent’s warehouse in Johnstown. Complainant delivered 
the 132 cartons on April 2, 1957, and respondent accepted them 
without complaint and paid the purchase price of $4.15 per 
carton, plus 15 cents per carton for trucking, on June 11, 1957. 


6. Respondent transported the 265 cartons of apples re- 
ceived on April 1 to Canton, Ohio. The truck arrived at Can- 
ton the afternoon of April 3, and the apples were placed in 
cold storage. Later that day or the next morning, respondent 
advised complainant the apples were in trouble and a federal 
inspection was being obtained. Respondent requested a federal 
condition inspection which was made at 9 a.m., April 4, 1957. 
The certificate shows the following: 

“Temperature of product: In cooler 40 degrees Fahrenheit. 
Condition: From 20 to 100%, average approximately 50% 
damaged by Scald including 10 to 75% in most samples, 
few samples none, average approximately 25% Soft Scald. 
Remainder stock firm to firm ripe.” 


7. Respondent transported 226 cartons of the apples to 
Pittsburgh, Pennsylvania. A federal inspection limited as to 
condition and to 4 stacks on the rear of the truck was made 
at 7 a.m. April 5, 1957. The certificate of this inspection reads 
as follows: 

“Mostly ripe. In most bags no internal breakdown, in many 
bags from 1 to 3 apples per bag (8 to 35%), averaging 
approximately 10% serious damage. Decay ranges from 
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1 to 6 apples per bag (8 to 65%), averaging approximately 
25%, Blue Mold Rot, all stages, in many cases following 


breakdown.” 


8. On or about April 5, 1957, respondent tendered return 
of the 226 cartons of the apples to complainant at its plant in 
Hancock but complainant refused to accept them. Respondent 
realized gross proceeds of $119 for 55 cartons. The balance of 
the 265 cartons were dumped. 


9. The purchase price of the 265 cartons of apples is 
$1,099.75. No part of this amount has been paid by respond- 
ent to complainant. 


10. The formal complaint was filed on October 17, 1957, 
which was within 9 months after the cause of action accrued. 
The counterclaim was filed within 9 months after the alleged 
cause of action accrued. 


CONCLUSIONS 


The evidence establishes that complainant sold to respondent 
on March 8, 1957, 10 cartons of U. S. Fancy Lowry apples, 214 
inches and up, and an additional 25 cartons of Lowry apples 
of the same grade and size on March 16, 1957. It was under- 
stood that respondent was purchasing these apples as samples 
of complainant’s pack and if they were satisfactory respondent 
would purchase a larger quantity. The apples met with re- 
spondent’s approval and on or about March 20, 1957, it con- 
tracted to purchase all the Lowry apples in complainant’s pack- 
ing house which, when packed, would grade U. S. Fancy, 214 
inches and up. Complainant estimated that there would be 
about 500 cartons. These three purchases were made by Joe 
Walling, respondent’s manager, from Breen T. Mason, com- 
plainant’s manager. Although 662 cartons were delivered to 
respondent under the last contract, only 265 cartons are in- 
volved in this proceeding. 


Respondent admitted in its answer that it accepted the 265 
cartons of apples. Therefore, respondent is liable for the pur- 
chase price thereof, less the damages, if any, sustained by re- 
spondent as the result of a breach of contract on the part of 
complainant. Skokie Produce Co. v. Dan Storey, 12 A.D. 1072. 
The burden is upon respondent to establish by a preponderance 
of the evidence the breach and the damages arising therefrom. 








1020 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 1016 


Associated Distributors v. Demase & Manna Company, 12 A.D. 
45, 


Respondent first contends that the 265 cartons of apples were 
not of the grade and size specified in the contract or in accord- 
ance with the samples purchased on March 8 and 16, 1957. In 
this connection, Joe Walling testified that the apples in the 
samples ranged from 214 to 234 inches in diameter, mostly 214 
inches, whereas the 265 cartons received ranged up to 314 
inches. He also testified that the apples received were not 
U. S. Fancy grade because of the deterioration disclosed by the 
federal inspections at Canton, Ohio, and Pittsburgh, Penn- 
sylvania. 

Since the contract herein was on an f.o.b. basis, the apples 
were required to grade U. S. Fancy at shipping point at the 
time specified for delivery. The evidence is in conflict as to 
whether there was an express understanding at the outset as 
to when respondent was to take delivery of the apples. Never- 
theless, it seems to have been understood that respondent would 
take delivery not later than March 28, 1957, because of the 
closing down of the cold storage plant. According to Breen T. 
Mason, a federal inspector examined the 662 cartons of apples 
at intervals while they were being packed on March 21, and 22, 
1957, but it was not complainant’s practice to have a particular 
lot inspected and certified until the day of shipment. He tes- 
tified further that the inspector was not present at complain- 
ant’s plant after March 26, 1957, and, therefore, no certificate 
was issued when respondent took delivery of the 265 cartons 
on April 1, 1957. 


The 265 cartons involved herein were part of 662 cartons 
packed on March 21, and 22, 1957 under federal inspection. 
Mason testified that the 265 cartons were U. S. Fancy grade. 
Respondent admitted that the other 397 cartons which it re- 
ceived were in accordance with the contract and the samples. 
The federal inspections made at Canton and Pittsburgh relate 
to condition only and do not concern the size of the apples. 
Moreover, the inspections do not indicate the grade at shipping 
point. It is concluded that respondent has failed to sustain the 
burden of proving that the 265 cartons of apples were not of 
the grade and size contracted for on or before March 28, 1957. 


Respondent’s principal contention is that the 265 cartons of 
apples were not in suitable shipping condition. Section 46.24 (j) 
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of the regulations (7 CFR 46.24(j)) defines “suitable shipping 
condition” to mean, in relation to direct shipments, that the 
commodity, at the time of billing, is in a condition which if 
the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deterio- 
ration at the destination specified in the contract. 

As previously stated, it was understood that respondent would 
take possession of the apples at Hancock on or before March 
28, 1957. There is a controversy as to the date that the truck 
hired by respondent actually came for the 265 cartons of apples. 
Walling and the truck owner both testified that the apples 
were loaded on the evening of April 2, 1957. However, Mason 
testified that the date was April 1. His testimony is entitled 
to the greater weight since it is supported by the fact that the 
invoice sent to respondent is dated April 1 and respondent’s 
own records show a freight expense incurred on April 1. 

As to the destination specified, Walling testified that he told 
Mason the apples would be shipped to Pittsburgh. However, 
respondent shipped the apples to Canton, Ohio, which is ap- 
proximately 90 miles beyond Pittsburgh. The truck arrived at 
Canton the evening of April 3. Consequently, the apples were 
in transit at least one day longer than contemplated by the 
parties in addition to being in storage several days after the 
anticipated time of shipment. 

It has been held in a number of proceedings under the act 
that the suitable shipping condition rule does not apply beyond 
the destination specified in the contract. Anonymous, 13 A.D. 
699. Nevertheless, the condition of the produce at the more 
distanct point may be relevant in determining whether the 
produce would have been abnormally deteriorated at the des- 
tination specified. A & R Lettuce v. Senini, 15 A.D. 997. Here 
the apples were in film type bags packed in closed cardboard 
cartons. The truck was not refrigerated. In U.S.D.A. Miscel- 
laneous Publication No. 168, Revised November 1951 ‘Market 
Diseases of Fruits and Vegetables, Apples, Pears, Quinces”, 
it is stated at page 47 that scald develops more rapidly at high 
than at low temperatures and is worse in tight than in more 
open packages. Under these circumstances, it is impossible to 
say that the apples would have been abnormally deteriorated 
at Pittsburgh if there had been no delay in handling by re- 
spondent. It is concluded that respondent has failed to sustain 
the burden of proving that the apples were not in suitable ship- 
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ping condition at the time it should have taken possession 
of the apples. Furthermore, even if respondent had sustained 
the burden of proving a breach of contract, the evidence of 
damages is insufficient. 

The failure of respondent to pay to complainant the purchase 
price of the 265 cartons of apples in the amount of $1,099.75 
is in violation of section 2 of the act. Reparation should be 
awarded to complainant in that amount, with interest. Re- 
spondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,099.75, with interest 
thereon at the rate of 5 percent per annum from April 1, 1957, 
until paid. : 

The counterclaim is hereby dismissed. 

Copies of this order shall be served upon the parties. 


(No. 5658) 


HARTE MCCABE v. HIGGINS PoTATO Co. PACA Docket No. 7110. 
Decided October 16, 1958. 


Misrepresentation—Agreement Nullified 


Since complainant’s agreement that respondent sell the potatoes for com- 
plainant’s account was based on a misrepresentation by respondent’s 
employee that the shipping point inspection had been reversed, the 
agreement is a nullity and respondent is liable for the contract price. 


Complainant and respondent, pro se. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 10, 1957, in 
which it is alleged that respondent bought two carloads of 
potatoes from complainant, each containing 450 hundredweight, 
for a total price of $990; that the potatoes were shipped to 
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and accepted by respondent; and that respondent has failed and 
refused to pay for them. 

A copy of the complaint and a copy of the report of inves- 
tigation prepared by the Department were served upon re- 
spondent on July 9, 1957. Complainant was served with a copy 
of the report of investigation on July 8, 1957. Respondent’s 
answer was filed on August 26, 1957. In its answer, respondent 
requested an oral hearing. A supplemental report of investi- 
gation was served upon the parties on October 28 and 29, 1957. 

Respondent alleges in its answer that it agreed to purchase 
two carloads of U. S. No. 2, Size A, Cobblers from complainant 
for the price stated in the complaint, the potatoes to be in 
sound condition at time of shipment. Respondent alleges that 
the potatoes delivered were out of condition and that complain- 
ant’s agent authorized respondent to handle them for complain- 
ant’s account. Respondent denies owing complainant $990 on 
account of this transaction as alleged in the complaint. 

An oral hearing was held at East Grand Forks, Minnesota, 
on January 21, 1958. Harte W. McCabe and Jerry Tabatt 
appeared and testified for complainant. Chester Possehl and 
Martin Lohn appeared and testified for respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harte McCabe 
and Jerry Tabatt, doing business as Harte McCabe, whose post 
office address is Sabin, Minnesota. 


2. Respondent is a partnership composed of Roy L. Higgins 
and George L. Higgins, doing business as Higgins Potato Co., 
whose address is 111 North 4th Street, East Grand Forks, 
Minnesota. At the time of the transaction involved in this 
proceeding, respondent was licensed under the act. 


8. On or about September 25, 1956, in the course of inter- 
state commerce, complainant contracted to sell to respondent 
two carloads, each containing 450 100-pound sacks, of U. S. 
No. 2, Size A, Cobbler potatoes, at $1.10 sack, f.o.b. Sabin, 
Minnesota. 


4. On or about September 27 and 29, 1956, cars FGEX 
35671 and FGEX 51801 were each loaded with 450 100-pound 
sacks of Cobbler potatoes at complainant’s packing shed at 
Sabin, Minnesota. Both carloads were certified by a Federal 
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inspector as U. S. No. 2, Size A, 2-inch minimum potatoes. 
Car FGEX 35671 was certified to contain less than 1 percent 
soft rot, and car FGEX was certified to contain no soft rot. 


5. On September 28 and 29, 1956, respondent took posses- 
sion of the shipments at shipping point and issued billing in- 
structions on them, directing the railroad to “keep plugs in, 
vents closed regardless of weather.” On October 1, 1956, re- 
spondent diverted the two carloads of potatoes to a customer 
at Kansas City, Missouri. 


6. On or about October 1, 1956, respondent issued two drafts 
on the First National Bank of Grand Forks, North Dakota, 
each in the amount of $495, payable to complainant, as pay- 
ment of the purchase price of the two carloads of potatoes. 
In due course, complainant presented the drafts to the drawee 
bank for payment. Payment was refused and the bank in- 
formed complainant that respondent had stopped payment on 
the drafts because the merchandise was not as specified. 


7. On or about October 4, 1956, respondent informed com- 
plainant that there had been a reversal of the shipping point 
inspections and that respondent’s customer at Kansas City, 
Missouri, had rejected both carloads because the potatoes were 
rotten and out of condition. On the basis of respondent’s rep- 
resentation that the shipping point inspections had been re- 
versed at destination, complainant instructed respondent to 
handle the potatoes for complainant’s account. 


8. Upon arrival of the shipments at Kansas City, on or 
about October 4, 1956, respondent’s customer ordered a re- 
stricted Federal inspection of the potatoes. No appeal inspec- 
tion was ordered or made. The Federal inspector certified the 
condition and grade of the potatoes to be as follows: 


Car FGEX 35671: “Condition: Sound stock is firm. From 1 
to 5%, average 3% decay. Decay is 
Slimy Soft Rot and Late Blight Tuber 
Rot in various stages. 
Grade: Now fails to grade U. S. No. 2 
size A, only account of decay.” 


Car FGEX 51801: “Condition: Stock generally firm. In 
50% of sacks from less than 1 to 2%, 
in 50% from 8 to 6%, average 2% Slimy 
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Soft Rot and Late Blight Rot in ad- 
vanced stages. 


Grade: Now fails to grade U. S. No. 2 
only account of soft rot in excess of 
tolerance.” 


9. Car FGEX 35671 was sold “as is” by respondent’s cus- 
tomer at Kansas City and the net amount of $59.93, represent- 
ing the full proceeds of the resale after all expenses had been 
deducted, was remitted to respondent. Car FGEX 51801 was 
forwarded to St. Louis, Missouri, for resale and the net amount 
of $23.91, representing the full proceeds of the resale after all 
expenses had been deducted, was remitted to respondent. 


10. The proceeds of the resale of the potatoes were not re- 
mitted by respondent to complainant, nor has complainant re- 
ceived all or any part of the contract price for the two ship- 


ments. 


11. The formal complaint was filed on June 10, 1957, which 
was within 9 months after the accrual of the alleged cause of 


action. 


CONCLUSIONS 


Respondent contends that complainant authorized it to resell 
the potatoes for complainant’s account after they had been re- 
jected by respondent’s customer at Kansas City because of 
their deteriorated condition. It appears, however, that com- 
plainant’s agreement was based upon a misrepresentation made 
by respondent’s employee that there had been a reversal of the 
shipping point inspection when the potatoes reached Kansas 
City. The fact is that there was no appeal inspection at Kansas 
City. The potatoes were merely given a limited inspection and 
the inspector found that the potatoes no longer graded U. S. 
No. 2 because of condition factors in excess of tolerance. 


Since complainant’s agreement to have respondent sell the 
potatoes for complainant’s account was based on a misrep- 
resentation of the facts regarding the reinspection of the po- 
tatoes, the agreement is a nullity. With this agreement thus 
disposed of, there is no other basis for the denial of respond- 
ent’s liability. Respondent took possession of the potatoes at 
shipping point and billed them to a destination unknown to 
complainant. Accordingly, the warranty of suitable shipping 
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condition does not apply since no destination was specified or 
agreed to in the contract. Moreover, it appears that the decay 
in the potatoes upon arrival at Kansas City may have been 
due in large measure to the shipping instructions issued by 
respondent directing the railroad to keep the plugs in and vents 
closed, regardless of the weather. 

It is concluded that respondent is liable for the full purchase 
price of the two carloads of potatoes involved in this proceed- 
ing, and its failure to pay is a violation of section 2 of the act. 
Accordingly, reparation should be awarded to complainant in 
the amount of $990, plus interest, and the facts of this case 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $990, with in- 
terest thereon at the rate of 5 percent per annum from October 
1, 1956, until paid. 


The facts and circumstances of this case as reported herein 
shall be published. 


Copies of this order shall be served upon the parties. 


(No. 5659) 


IDEAL POTATO CO. v. GEORGE ALEXANDER FRUIT Co. PACA 
Docket No. 7356. Decided October 17, 1958. 


Undisputed Amount 


Respondent is ordered to pay to complainant the undisputed amount of 
complainant’s claim. 


Mr. Winfield M. Elmer, of Lincoln, Nebraska, for complainant. Mr. Nate 
C. Holman, of Lincoln, Nebraska, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding-under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). Complainant filed a formal complaint on April 28, 
1958, seeking an award of reparation in the amount of $1,022, 
which is alleged to be the purchase price of a truckload of 
potatoes sold to and accepted by respondent in January 1958. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on July 17, 1958. A copy of the report of investiga- 
tion was served upon complainant on July 18, 1958. 


Respondent filed an answer to the complaint on August 19, 
1958, admitting the contract of purchase and sale and the 
delivery of the potatoes as alleged. Respondent claimed an off- 
set or counterclaim against the complainant of $350 “for de- 
fective products,” and admitted owing the balance claimed in 
the complaint. 

Section 7(a) of the act provides that, “If, after the respond- 
ent has filed his answer to the complaint, it appears therein 
that the respondent has admitted liability for a portion of the 
amount claimed in the complaint as damages, the Secretary 
. » « May issue an order directing the respondent to pay to the 
complainant the undisputed amount on or before the date fixed 
in the order, leaving the respondent’s liability for the undis- 
puted amount for subsequent determination. The remaining 
disputed amount shall be determined in the same manner and 
under the same procedure as it would have been determined 
if no order had been issued by the Secretary with respect to 
the undisputed sum.. .” 

Respondent contends in his answer that any failure to make 
“a satisfactory settlement” arises primarily from the financial 
difficulty in which respondent has found himself during the 
past year and a half, and that he has never refused nor does 
he now refuse to pay complainant “if and when he is able to 
do so.” Respondent claims he is due an offset of approximately 
$350 due to the fact that a substantial number of the potatoes 
in the shipment were defective, but he admits owing complain- 
ant the balance of $672. It is obvious that, even if respondent 
should prevail as to his claimed offset for damages, he would 
still be liable to complainant for the $672 he admits owing. 
Accordingly, an order requiring payment of this undisputed 
amount is appropriate. 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $672, with interest thereon 








1028 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 1028 


at the rate of 5 percent per annum from February 1, 1958, 
until paid. 

Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and 
under the same procedure as if no order for the payment of the 
undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 5660) 


PATRICK FRUIT CORPORATION v. BISESI FRUIT Co. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7140. De- 
cided October 17, 1958. 


Petition for Reconsideration—Dismissal 


It is concluded that the Louisiana Statute of Frauds is not applicable 
to these proceedings and that there was no error in receiving and 
considering parol evidence in connection with the guaranty contract. 
The order of September 3, 1958, was amply supported by the evi- 
dence of record and the law appliacable thereto, and accordingly the 
petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on September 3, 1958, awarding 
reparation to complainant against respondent. Copies of this 
order were served upon the parties. On September 22, 1958, 
Lally, Berthelson & Welsh, Inc., hereinafter referred to as 
“Lally”, filed a petition for reconsideration and rehearing. This 
petition was later supplemented by a letter to Lally from its 
counsel, dated September 16, 1958. This letter is being con- 
sidered as part of the petition. By a stay order issued Sep- 
tember 24, 1958, the order of September 3, 1958, was stayed 
pending the issuance of a further order in the proceeding. 


Lally contends that the order issued on September 3, 1958, 
is in error because parol evidence was received in the proceed- 
ings to prove a guaranty by Lally to pay for produce if Bisesi 
Fruit Co. did not. Lally contends that its assumption of such 
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a responsibility would be a collateral undertaking to answer for 
the debt of a third person, and would, therefore, be within the 
provisions of Article 2278, Revised Civil Code of Louisiana, 
which prohibits the use of parol evidence to prove such a 
contract. 

Lally further contends that this contract cannot be considered 
and enforced as a surety contract, since suretyship cannot be 
presumed but must be expressed and in writing, and there is 
no written evidence that Lally assumed such an obligation. 

In essence, Lally is asserting that the Louisiana Statute of 
Frauds is a bar or at least a defense to complainant’s action 
before the Secretary. In this regard, reference is made to the 
case of Joseph Rothenberg v. H. Rothstein & Sons, 183 F. 2d 
524, (3rd Cir., 1950) 9 A.D. 1272, where it was held that when 
the State Statute of Frauds is procedural in the sense that it 
denies a remedy for the enforcement of parol contracts but 
does not have the effect of rendering them void for all pur- 
poses, the statute is not applicable either to invalidate the 
contract between the parties to which the controversy arose 
or to deny the complainant the right to file his complaint with 
the Secretary and to secure a reparation order. 

The contract involved herein was made in the State of 
Louisiana and under conflict of laws principles, the laws of 
that State should govern the contract. A review of the court 
cases of Louisiana fails to reveal a definitive decision as to 
whether the State’s Statute of Frauds is procedural or sub- 
stantive. However, it would appear that such statute is pro- 
cedural in nature. 

The Statute of Frauds in question is Article 2278 of the 
Revised Civil Code of Louisiana. This statute reads, in part, 
as follows: “Parol evidence shall not be received: * * * (3) 
to prove any promise to pay the debt of a third person.” The 
language of this statute indicates that it goes to the remedy 
rather than the substance of the matter. That is, the contract 
is valid, but is merely unenforceable since parol evidence can- 
not be received to prove the contract. This theory is supported 
by the fact that the courts have referred to contracts coming 
within the statute, not as void, but as “unenforceable” McVay 
v. Swift, 24 F. Supp. 200, (W.D. La., 1938) affirmed 102 F. 2d 
771; Hill v. Atwater, 24 La. Ann. 325 (1872); and have dis- 
posed of the majority of such cases, not by holding such con- 
tracts invalid or void, but merely holding that parol evidence 
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is inadmissible to prove them. Superior Merchandise Corp. V. 
Oster, 8 So. 2d 770, (App. 1942); Hartmann v. Ebeyer, 138 
So. 915 (1932) ; Guillot v. Guillot, 74 So. 702 (1917). That such 
contracts are valid is further indicated in the case of Baskin 
v. Abell, 22 So. 133, (1929), which held that a parol agreement 
by a transferee of a motor truck to pay transferor’s debt to an- 
other was valid as between the parties and sufficient to form 
part of the consideration of the transfer. 


In view of the above considerations, it is our conclusion that 
Louisiana’s Statute of Frauds is procedural rather than sub- 
stantive in nature and, therefore, under Rothenberg v. Roth- 
stein, supra, such statute is not applicable to reparation pro- 
ceedings before the Secretary. Accordingly, since the Statute 
of Frauds is not applicable to these proceedings, and since our 
rules of practice do not exclude such evidence, there was no 
error in receiving and considering parol evidence in connection 
with the guaranty contract. 


Lally, in its petition, also made reference to Louisiana laws 
relating to suretyship. Even assuming this was a surety con- 
tract and, therefore, under Article 3035 et seq. of the Revised 
Code, and not a guaranty or mere promise to pay the debt of 
another, under Article 2278, the liability of Lally as previously 
found would not be changed. 


In Louisiana a contract of suretyship, because of the Statute 
of Frauds, must be in writing. 13 Tulane Law Review 519. 
Since we have found that the Statute of Frauds is not applicable 
in this proceeding, it follows that the requirement that the 
contract be in writing is not applicable. Article 3039 of the 
Revised Civil Code provides that surety cannot be presumed; 
it ought to be expressed, and is to be restrained within the 
limits intended by the contract. In the contract involved here- 
in, the terms of the surety (if that be the contract) and the 
limits were clearly defined and are set out in our prior decision 
of September 3, 1958, viz., Lally agreed to be responsible for the 
purchase price of the produce if Bisesi failed to pay. Ac- 
cordingly, in this tribunal, Lally is liable to complainant even as 
a surety. 


On reconsideration we find no error in our previous order. 
In our opinion, the order of September 8, 1958, was amply 
supported by the evidence of record and the law applicable 
thereto. Accordingly, Lally’s petition is hereby dismissed with- 
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out prior service upon complainant. Although Lally in its 
petition requested a reopening and a rehearing of the proceed- 
ings, it submitted no substantial basis which would warrant 
such reopening and rehearing. Accordingly, this request is 
denied. 

The reparation awarded in our order of September 3, 1958, 
shall be paid within 30 days from the date of this order. 


This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 5661) 


PEERY & COMPANY v. CHARLES E. ToRREY. PACA Docket No. 
7369. Decided October 17, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 18, 1958. 
A formal complaint was filed on July 7, 1958. Complainant 
seeks an award of reparation in the amount of $60.05, which 
is alleged to be brokerage earned by complainant for selling 
for respondent’s account two trucklots of potatoes and cabbage. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on July 24, 1958. A copy 
of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on July 26, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
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plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Earl V. Peery, doing busi- 
ness as Peery & Company, whose address is Post Office Box 


170, Bluefield, West Virginia. 


2. Respondent is an individual, Charles E. Torrey, whose 
address is Elba, New York. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On or about December 9 and December 12, 1957, in the 
course of interstate commerce, respondent employed complainant 
as a broker to sell two trucklots of potatoes and cabbage for 
respondent’s account. Respondent agreed to pay complainant 
total brokerage of $60.05 on these shipments. 


4, On or about December 9 and December 12, 1957, in ac- 
cordance with the instructions given by respondent, complain- 
ant sold two trucklots of potatoes and cabbage for respondent’s 
account. The two trucklots of potatoes and cabbage were 
shipped by respondent from Elba, New York, to the purchaser, 
Addison Brothers & Smith, at Princeton, West Virginia. 


5. The total brokerage due complainant from respondent on 
these transactions is $60.05. 


6. The formal complaint was filed on July 7, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay to complainant for brokerage 
services is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $60.05, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $60.05, with interest thereon 
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at the rate of 5 percent per annum from January 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5662) 


TALLMAN PRO. Co. v. BALLTRIP PRODUCE COMPANY. PACA 
Docket No. 7358. Decided October 17, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 7, 1958. 
The formal complaint was filed on May 20, 1958. Complainant 
seeks an award of reparation in the amount of $3,380.95, which 
is alleged to be due in connection with the sale of 14 trucklots 
of fruits and vegetables by complainant to respondent during 
December 1957 and January 1958. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on June 30, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 16, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant is an individual, Jess Tallman, doing busi- 
ness as Tallman Pro. Co. whose address is 2123 Forest Avenue, 
Knoxville, Tennessee. 


2. Respondent is a partnership composed of Albert L. Ball- 
trip and Roy L. Wilson, doing business as Balltrip Produce 
Company, whose address is Kelly Street, Harlan, Kentucky. 
During the time of the transactions involved herein, respond- 
ent was licensed under the act or was subject to license. 


8. During December 1957 and January 1958, in the course 
of interstate commerce, complainant sold to respondent 14 truck- 
lots of fruits and vegetables for a total purchase price of 
$3,391.20, f.0.b. Knoxville, Tennessee. 


4. During December 1957 and January 1958, complainant 
delivered fruits and vegetables meeting the specifications of the 
contracts to respondent at Knoxville, Tennessee. The various 
shipments of fruits and vegetables were thereafter transported 
on respondent’s truck to Harlan, Kentucky. Respondent ac- 
cepted the shipments of fruits and vegetables. 


5. The total purchase price of the 14 trucklots of fruits 
and vegetables is $3,391.20. Complainant granted respondent 
a credit of $10.25 on the sale of January 2, 1958. Accordingly, 
there remains a balance of $3,380.95 due and owing by re- 
spondent to complainant. 


6. The formal complaint was filed on May 20, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the shipments of fruits and 
vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $3,380.95, with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $3,380.95, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1958, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5663) 


VAUGHN-GRIFFIN PACKING Co. v. THOMAS Cu0zz0 & Son. PACA 
Docket No. 7326. Decided October 17, 1958. 


Acceptance—Liability 
Since respondent accepted the produce and failed to prove a breach of 
the contract on the part of complainant, respondent is liable for the 
contract price. 


Complainant pro se. Mr. Martin M. Fine, of Williamsport, Pennsylvania, 
for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on June 5, 1958, complain- 
ant seeks to recover the sum of $433.98, being the balance of 
the purchase price of a shipment of citrus fruit sold and de- 
livered to respondent in December 1957. 


A copy of the formal complaint and a copy of the report 
of investigation made by the Department were served upon 
respondent on June 19, 1958. A copy of the report of investi- 
gation was served upon complainant on the same date. Re- 
spondent filed an answer to the complaint, including counter- 
claim, on July 8, 1958, admitting the transaction as alleged; 
that respondent received and accepted the shipment of citrus 
fruit; and that respondent paid all of the invoice price except 
the $433.98 claimed in the complaint. As a defense for his 
failure to pay the total agreed purchase price, respondent alleges 
that 125 boxes of Babijuice Temple oranges contained in the 
shipment were “of poor quality, unfit for human consumption, 
and therefore complainant breached his warranty of fitness for 
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consumption.” In his counterclaim, respondent alleges that he 
suffered a loss of profit on the 125 boxes of Temple oranges 
in the amount of $62; that he sustained a loss on the tangerines 
contained in the shipment “due to their frozen condition”; and 
that they were unfit for human consumption. Complainant filed 
an answer to respondent’s counterclaim on July 18, 1958, stat- 
ing that the tangerines referred to in the counterclaim are 
not, and have never been, a point of controversy. 

Since the amount claimed in this proceeding is less than 
$500, the issues were submitted in accordance with the short- 
ened method of procedure provided for in section 47.20 of the 
rules of practice. Pursuant to such procedure, complainant 
filed an opening statement on August 11, 1958. Respondent’s 
attorney, by letter of August 21, 1958, requested that the 
answer and exhibits previously submitted be considered as re- 
spondent’s answering statement. 


FINDINGS OF FACT 


1. Complainant, Vaughn-Griffin Packing Co., is a corpora- 
tion whose address is Howey-in-the-Hills, Florida. At the time 
of the transaction involved in this proceeding, complainant was 
licensed under the act. 


2. Respondent is an individual, Thomas Cuozzo, doing busi- 
ness as Thomas Cuozzo & Son, whose address is 100 Hepburn 
Street, Williamsport, Pennsylvania. At the time of the trans- 
action involved in this proceeding, respondent was licensed 
under the act. 


3. On or about December 13, 1957, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent a truckload of mixed Florida citrus fruit, at various 
prices totalling $2,455.38, f.o.b. shipping point. 


4. The contract of purchase and sale was negotiated by 
J. E. Nelson & Son, a broker located at Altoona, Pennsylvania, 
who acted in the transaction as agent for both parties. 


5. Complainant shipped on December 15, 1957, from loading 
points in the State of Florida to respondent at Williamsport, 
Pennsylvania, the equivalent of 38714 boxes of citrus fruit, in 
a truck belonging to M. & M. Trucking Company of Winter 
Garden, Florida. 
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6. The shipment arrived at Williamsport, Pennsylvania, on 
December 18, 1957. Respondent accepted and unloaded the 
citrus fruit, and subsequently paid complainant $2,017.88, plus 
$3.52 collected from the trucker for shortages, or $433.98 less 
than the total invoice price. 


7. The formal complaint was filed on June 5, 1958, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


Complainant has acknowledged receipt of payment for all 
of the citrus fruit contained in the truckload shipped to re- 
spondent, except 125 half boxes of Babijuice Temple oranges. 
Respondent contends that the entire 125 half boxes of Temple 
oranges were unfit for human consumption and were a total 
loss. Respondent states that 96 boxes were dumped, that the 
29 remaining boxes which were delivered to his customers were 
also found to be unfit for resale, and that respondent was com- 
pelled to grant his customers credits in the total amount of 
$101.50. Respondent submitted affidavits in support of the 
alleged credits allowed. Respondent also relies upon a state- 
ment of County Agent Paul T. Rothrock, attached to the report 
of investigation as Exhibit 4 and addressed “To Whom it May 
Concern.” This statement indicates that the County Agent 
examined one crate of the oranges on or about December 26, 
1957, and found only about 18 in the crate which appeared to 
be “still fit for sale.” Respondent contends further that he 
“suffered a loss on the tangerines . . ., due to their frozen 
condition,” but he submitted no evidence in substantiation of 
this claim. 

Having accepted the shipment of citrus fruit, respondent is 
liable for the full purchase price thereof, subject to his right 
to any damages he can prove were sustained as a result of a 
breach of contract on the part of complainant. Respondent’s 
evidence is insufficient to establish his defense and/or counter- 
claim in this proceeding. All the evidence submitted by re- 
spondent relates to the condition of the Temple oranges some 
5 or 6 days after arrival. The condition of this fruit almost 
a week after arrival is of no value in determining its condition 
at the time of arrival at destination. Complainant submitted 
a Federal-State of Florida inspection certificate showing that 
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the Temple oranges on December 14, 1957, graded U.S. No. 1 
at shipping point. Respondent has offered no evidence of the 
condition of these oranges on December 18, 1957, the date they 
arrived. 

In view of the evidence, it must be concluded that respondent 
has failed to sustain the burden of proving his affirmative de- 
fense and his counterclaim for damages. Respondent’s failure 
to pay promptly the full agreed purchase price of the shipment 
of citrus fruit is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $433.98, 
with interest, and respondent’s counterclaim should be dis- 
missed. The facts of this case should be published. 


ORDER 

Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $433.98, 
with interest thereon at the rate of 5 percent per annum from 
January 1, 1958, until paid. 

The counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5664) 


WEST INDIES FRUIT COMPANY v. RIO GRANDE PRODUCE Co., INC., 
AND/OR LYON AND COMPANY. PACA Docket No. 7325. De- 
cided October 20, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 19380, as amended (7 U.S.C. 499a 
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et seq.). Complainant filed a formal complaint on May 7, 1958, 
alleging that Rio Grande Produce Co., Inc., failed and refused 
to pay $248.40, the balance of the purchase price of a truck- 
load of bananas sold to this respondent on or about October 
29, 1957. Complainant further alleges that respondent, Lyon 
and Company, negotiated the sale as agent for both buyer and 
seller, and in addition without authorization from complainant 
told respondent, Rio Grande Produce Co., Inc., that protection 
would be granted to it for any loss incurred due to damage to 
the bananas. Complainant requests an award of reparation 
against both respondents in the amount of $248.40. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on June 6, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon each of the respondents on June 
10, 1958. 

At the time of service of the formal complaint, each respond- 
ent was notified in writing that an answer thereto should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, neither respond- 
ent has filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, West Indies Fruit Company, is a corpora- 
tion whose address is Post Office Box 1940, Miami, Florida. 


2. Respondent, Rio Grande Produce Co., Inc., is a corpora- 
tion whose address is 720 East Overland, El Paso, Texas. 
Respondent, Charles Lyon, is an individual, doing business as 
Lyon and Company, whose address is 807 E. Paisana Drive, 
El Paso, Texas. At the time of the transcation involved here- 
in, each respondent was licensed under the act. 

38. On or about October 29, 1957, in the course of foreign 
commerce, complainant sold to respondent, Rio Grande Produce 
Co., Inc., through a broker, respondent Lyon and Company, a 
truckload of bananas for $7.75 per hundredweight delivered El] 
Paso, Texas. 


4. On October 29, 1957, complainant shipped 24,840 pounds 
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of bananas meeting the specifications of the contract by truck 
from Galveston, Texas, to respondent Rio Grande Produce Co., 
Inc., at El Paso, Texas. The bananas were part of a shipment 
that had previously been transported by ship from points out- 
side the United States to Galveston, Texas. 


5. Upon arrival of the truck at destination, respondent Rio 
Grande Produce Co., Inc., notified the broker, respondent Lyon 
and Company, that a portion of the load of bananas was dam- 
aged by chilling and was discolored, and that it would not accept 
the bananas without protection on the damaged portion of the 
load. On the recommendation of respondent Lyon and Com- 
pany, respondent Rio Grande Produce Co., Inc., accepted and 
unloaded the bananas. 


6. At the time of delivery no complaint as to the condition 
or quality of the bananas was made to complainant by either 
respondent. Complainant did not grant protection against loss 
on the bananas to respondent Rio Grande Produce Co., Inc., 
nor did it authorize respondent Lyon and Company to grant 
such protection. 


7. The purchase price of the truckload of bananas is $1,- 
925.10. Respondent Rio Grande Produce Co., Inc., claimed that 
it incurred a loss of $248.40 on the sale of the damaged fruit 
and withheld this amount, when it paid complainant $1,676.70, 
the remainder of the purchase price of the bananas. No part of 
the $248.40 has been paid to complainant. 


8. A formal complaint was filed on May 7, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of either respondent to file an answer to the 
formal complaint constitutes an admission of the facts alleged 
in the complaint, as provided in the rules of practice (7 CFR 
47.8(c)). 

The transaction was negotiated by the broker, Lyon and 
Company, who is a party respondent to this proceeding. Com- 
plainant alleges that the bananas met contract specifications 
when shipped and that at the time of the delivery to and ac- 
ceptance of the bananas by respondent Rio Grande Produce 
Co., Inc., no complaint was made to complainant by either re- 
spondent regarding the quality or condition of the bananas. 
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Since respondent Rio Grande Produce Co., Inc., accepted the 
shipment, it became liable to complainant for the 24,840 pounds 
of bananas at the contract price of $7.75 per cwt., or $1,925.10, 
subject to its right to prove damages, if any, resulting from 
complainant’s failure to ship bananas meeting the specifications 
of the contract or an agreement to protect it against loss. Re- 
spondent Rio Grande Produce Co., Inc., has not availed itself 
of the opportunity to present such evidence. In view of the 
fact that respondent Rio Grande Produce Co., Inc., did not 
present any proof of breach of contract and resulting loss or 
a new agreement, it is obligated to pay complainant $248.40, the 
balance of the contract price of the bananas. 


Complainant alleges that “the broker, Charles Lyon, Jr., in 
effect, acted without any authorization whatsoever, in agreeing 
to co-respondent’s (Rio Grande Produce Co., Inc.) claim of 
chilled fruit.” Complainant further alleges that “when respond- 
ent Rio Grande paid for this load, it arbitrarily deducted 
$248.40, claiming respondent Lyon authorized such a reduction,” 
and that “respondent Lyon had no authority either expressly 
or implied to authorize an allowance, adjustment or deduction 
without first consulting and obtaining complainant’s permis- 
sion.” By failing to file an answer, respondent Lyon and Com- 
pany admitted these allegations. However, the facts thus ad- 
mitted do not establish liability on the part of respondent Lyon 
and Company. From evidence in the report of investigation, 
it appears doubtful that respondent Lyon and Company pur- 
ported to obligate complainant to an agreement to protect the 
buyer, Rio Grande, against loss resulting from breach of war- 
ranty as to the quality of the bananas. For example, Lyon wrote 
that he told Rio Grande that he “was sure the shipper would 
protect him (Rio Grande).” In the absence of proof of an 
agreement to protect the purchaser, the complaint against re- 
spondent Lyon and Company should be dismissed. 

The failure of respondent Rio Grande Produce Co., Inc., to 
pay to complainant the amount stated is in violation of section 2 
of the act. Complainant should be awarded reparation against 
this respondent in the amount of $248.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Rio 
Grande Produce Co., Inc., shall pay to complainant, as repara- 
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tion, $248.40, with interest thereon at the rate of 5 percent per 
annum from December 1, 1957, until paid. 


The complaint as to respondent Lyon and Company is hereby 
dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5665) 


DEKLE BROKERAGE COMPANY, INC. v. TARANTO PRODUCE CO. 
PACA Docket No. 7386. Decided October 22, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 13, 1958. Com- 
plainant seeks an award of reparation in the amount of $429.95, 
which is alleged to be the unpaid balance of the purchase price 
of two trucklots of fruits and vegetables sold by complainant 
to respondent during January and February 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 21, 1958. A copy of the report of investi- 
gation was served upon complainant on August 7, 1958. A sup- 
plemental report of investigation prepared by the Department 
was served upon complainant on September 138, 1958, and upon 
respondent on September 15, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
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an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Dekle Brokerage Company, Inc., is a cor- 
poration whose address is Post Office Box 422, Mobile, Alabama. 


2. Respondent is an individual, Anthony A. Taranto, doing 
business as Taranto Produce Co., whose address is Post Office 
Box 323, 449 Hopkins Street, Biloxi, Mississippi. At the time 
of the transaction involved herein, respondent was not licensed 
under the act but was subject to license. 


8. On or about January 30 and February 11, 1958, in the 
course of interstate commerce, complainant sold to respondent a 
total of two trucklots of fruits and vegetables for a total pur- 
chase price of $579.95, f.0.b. Mobile, Alabama. 


4. On or about January 30 and February 11, 1958, com- 
plainant loaded fruits and vegetables meeting the specifications 
of the contracts on respondent’s truck at Mobile, Alabama. Re- 
spondent thereafter transported the shipments to Biloxi, Mis- 
sissippi. Respondent accepted the two shipments of fruits and 
vegetables. 

5. The total purchase price of the two trucklots of fruits 


and vegetables is $579.95. Respondent has paid $150 on account, 
thereby leaving a balance due of $429.95. 


6. A formal complaint was filed on June 13, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of 
the total purchase price of the two trucklots of fruits and 
vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $429.95, with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $429.95, with interest there- 
on at the rate of 5 percent per annum from March 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5666) 


PIONEER GROWERS COOPERATIVE v. MELA FRUIT & PRODUCE CoM- 
PANY. PACA Docket No. 7373. Decided October 21, 1958. 


Failure to Pay—Admission of Liability 


Respondent admits owing complainant the amount claimed and is ordered 
to pay this amount to complainant. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In an amended formal complaint filed on September 
22, 1958, complainant seeks to recover the sum of $3,303.75, 
which is alleged to be the purchase price of a quantity of celery, 
corn, escarole and radishes sold and delivered to respondent in 
May 1958. 


A copy of the amended formal complaint was served upon 
respondent on September 29, 1958. A copy of the report of 
investigation was served upon respondent on August 138, 1958. 
A copy of the report of investigation was served upon complain- 
ant on August 11, 1958. Respondent’s answer to the amended 
complaint was in the form of a letter, dated October 11, 1958, 
and received by the Department on October 13, 1958. Respond- 
ent admits therein to “the validity and correctness of this 
claim” and also admits that “the correct amount due without 
protest is $3,303.75.” 


Inasmuch as respondent in his answer has admitted the facts 
and the amount due and owing as set forth in the complaint, no 


f 


—~e 


I . 


sh 





cre ee ee 


PIONEER GROWERS COOP. v. MELA FRUIT & PRODUCE 1045 
Cite as 17 A.D. 1044 


further procedure is necessary and the issuance of an order 
awarding complainant reparation on the basis of respondent’s 
admissions is appropriate. 


FINDINGS OF FACT 


1. Complainant, Pioneer Growers Cooperative, is an asso- 
ciation, whose address is P. O. Box 158, Belle Glade, Florida. 


2. Respondent is an individual, Bronson V. Mela, doing busi- 
ness as Mela Fruit & Produce Company, whose address is P. O. 
Box 1454, Lakeland, Florida. At the time of the transaction 
involved herein respondent was licensed under the act. 


3. On or about May 12, 1958, in contemplation of shipment 
in interstate commerce, complainant sold to respondent five 
truckloads of assorted vegetables consisting of celery, corn, 
escarole and radishes at an agreed total price of $3,303.75. 


4. Complainant delivered to respondent the kind, quality, 
grade and size of commodities called for under the terms of 
the contract by the parties, such delivery taking place during 
May 1958. Respondent accepted the commodity in compliance 
with the contract of sale but has failed to pay to complainant 
the agreed purchase price of $3,303.75. 

5. There now remains due and owing from respondent to 
complainant the sum of $3,303.75, no part of which has been 
paid. 

6. The amended formal complaint was filed on September 
22, 1958, which was within 9 months after the cause of action 
herein accrued. 


CONCLUSIONS 


It is concluded that respondent’s failure to promptly pay to 
complainant the purchase price of the assorted vegetables in- 
volved under the terms of the contract herein is in violation 
of section 2 of the act. In view of respondent’s admissions, 
which make further procedure unnecessary and unwarranted, 
complainant should be awarded reparation forthwith for the 
amount claimed in the complaint. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $3,303.75, 
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with interest thereon at the rate of 5 percent per annum from 
June 1, 1958, until paid. 


The facts and circumstances of this case as set forth should 
be published. 


Copies hereof shall be served upon the parties. 


(No. 5667) 


In re JACK L. MAZO AND MORTON MAZO, d/b/a MAZO BROTHERS. 
PACA Docket No. 7327. Decided October 24, 1958. 


Application for License Denied 


Respondents, by failing to file an answer to the complaint or exceptions 
to the hearing examiner’s report, admitted the facts alleged in the 
complaint. Their application for a license is denied. 

Mr. John C. Chernauskas, for complainant. Mr. Will Rogers, Hearing 

Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On June 24, 1958, Jack L. Mazo and Morton Mazo, 
doing business as Mazo Brothers, applied to the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, for a license 
under that act as a commission merchant, dealer or broker to 
engage in the business of handling fresh and frozen fruits and 
vegetables in interstate and foreign commerce. On July 22, 
1958, the Director, Fruit and Vegetable Division, filed a notice 
to show cause why a license should not be denied to respondents 
because of past actions of the character prohibited by the act 
while acting as officers of a corporation licensed under the act. 
A copy of the complaint and a copy of the rules of practice 
were served upon respondents July 23, 1958. 

At the time of service of the complaint, respondents were no- 
tified in writing that an answer thereto should be filed within 
20 days after service in accordance with section 47.30 of the 
Tules of practice (7 CFR 47.30). Such section provides that 
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failure to file an answer constitutes an admission of the facts 
alleged in the complaint and, in effect, a waiver of hearing. 
Notwithstanding such notice respondents failed to file an answer. 
The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Ag- 
riculture, for the preparation of a report without further in- 
vestigation or hearing pursuant to section 47.30(c) of the rules 
of practice. On September 12, 1958, the hearing examiner filed 
a report containing proposed findings of fact and conclusions 
and recommending that the application for a license be denied. 
No exceptions were filed to the hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondents, Jack L. Mazo and Morton Mazo, are indi- 
viduals doing business as Mazo Brothers at 1332 39th Street, 
Brooklyn, New York. 


2. On February 4, 1954, license No. 149661 under the act 
was issued to Chaliff-Mazo Produce Exchange Corporation, a 
corporation whose address is 1332 39th Street, Brooklyn, New 
York. This license terminated February 4, 1958. Jack L. Mazo 
was Secretary and Morton Mazo was Vice-President of the 
corporation during the four-year period when it was licensed 
under the act. 


3. During the period September 6, through November 6, 
1957, the Chaliff-Mazo Produce Exchange Corporation had an 
agreement with A. W. Beegel whereby the latter acted as a 
buying broker for the corporation and made purchases at auc- 
tion sales in his own name and then turned the produce over 
to the corporation at the auction sale price, plus expenses and 
a brokerage charge. Pursuant to this agreement, A. W. Beegel 
purchased at auction during the period September 6 through 
November 6, 1957, in ten separate transactions, tomatoes which 
had been shipped in interstate commerce. The ten lots of 
tomatoes were delivered to and accepted by the corporation 
without complaint. 


4. The total purchase price of the ten lots of tomatoes, plus 
expenses and brokerage charges, amounted to $2,720.65. Of 
this amount the corporation has paid to A. W. Beegel $1,025.10 
and has failed and refused to pay to Beegel the remaining bal- 
ance of $1,695.55. 
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5. Respondents Jack L. Mazo and Morton Mazo, as Secre- 
tary and Vice-President, respectively, of the corporation were 
responsible in whole or in part for the failure to pay the amount 
due A. W. Beegel. 


CONCLUSIONS 


Respondents failed to file an answer to the complaint and 
the hearing examiner filed a report September 12, 1958, with- 
out further investigation or hearing pursuant to section 47.30 (c) 
of the rules of practice (7 CFR 47.30(c)). The examiner 
recommended that respondents’ application for a license be 
denied and time was given to respondents to file exceptions 
thereto. No exceptions were filed by respondents to the hearing 
examiner’s report. 


In view of the facts set forth in Findings of Fact 3, 4 and 
5, it is concluded that respondents are unfit to engage in busi- 
ness as a commission merchant, dealer or broker under the 
act. Accordingly, respondents’ application for a license should 
be denied. 


ORDER 
Respondents’ application for a license is denied. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5668) 


WALTER C. NIEDERER Co. v. POOR BILL’S FRUIT MARKET, INC. 
PACA Docket No. 7395. Decided October 24, 1958. 
Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on July 23, 1958. Com- 
plainant seeks an award of reparation in the amount of $1,- 
919.40, which is alleged to be the purchase price of a truck- 
load of fruits and vegetables sold by complainant to respondent 
on or about April 9, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 15, 1958. A copy of the report of inves- 
tigation was served upon complainant on August 18, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Walter C. Niederer, doing 
business as Walter C. Niederer Co. whose address is Post Office 
Box 11063, Tampa, Florida. 


2. Respondent, Poor Bill’s Fruit Market, Inc., is a corpora- 
tion whose address is 3232 N. Clinton Street, Fort Wayne, In- 
diana. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about April 9, 1958, in the course of interstate 
commerce, complainant sold to respondent a truckload of fruits 
and vegetables for a total purchase price of $1,919.40, f.o.b. 
Tampa, Florida. 


4. On or about April 9, 1958, complainant delivered fruits 
and vegetables meeting the specifications of the contract to 
respondent’s representative at Tampa, Florida. The fruits and 
vegetables were thereafter transported by a truck secured by 
respondent to respondent at Fort Wayne, Indiana. Respondent 
accepted the shipment of fruits and vegetables. 


5. The total purchase price of the truckload of fruits and 
vegetables is $1,919.40. No part of this amount has been paid 
by respondent to complainant. 
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6. The formal complaint was filed on July 23, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the amount due 
in connection with the purchase of the truckload of fruits and 
vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,919.40, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,919.40, with interest there- 
on at the rate of 5 percent per annum from May 1, 1958, until 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5669) 


PEOPLES PACKING Co., INC. v. LALLY, BERTHELSON & WELSH, 
Inc. PACA Docket No. 7204. Decided October 24, 1958. 


Petition for Reconsideration—Dismissal 


Since the Louisiana Statute of Frauds is not applicable to these proceed- 
ings and the rules of practice of the Department permit parol evi- 
dence, there was no error in receiving and considering parol evidence 
in connection with the guaranty contract. The petition for recon- 
sideration and rehearing is dismissed. 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on August 27, 1958, awarding repa- 
ration to complainant against respondent. Copies of this order 
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were served upon the parties. On September 22, 1958, Lally, 
Berthelson & Welsh, Inc., hereinafter referred to as “Lally”, 
filed a petition for reconsideration and rehearing. This petition 
was later supplemented by a letter to Lally from its counsel, 
dated September 16, 1958. This letter is being considered as 
part of the petition. By a stay order issued September 24, 
1958, the order of August 27, 1958, was stayed pending the 
issuance of a further order in the proceeding. 


Lally contends that the order issued on August 27, 1958, is 
in error because parol evidence was received in the proceed- 
ings to prove a guaranty by Lally to pay for produce if Bisesi 
Fruit Co. did not. Lally contends that its assumption of such 
a responsibility would be a collateral undertaking to answer for 
the debt of a third person, and would, therefore, be within the 
provisions of Article 2278, Revised Civil Code of Louisiana, 
which prohibits the use of parol evidence to prove such a 
contract. 


Lally further contends that this contract cannot be considered 
and enforced as a surety contract, since suretyship cannot be 
presumed but must be expressed and in writing, and there is 
no written evidence that Lally assumed such an obligation. 

In essence, Lally is asserting that the Louisiana Statute of 
Frauds is a bar or at least a defense to complainant’s action 
before the Secretary. In this regard, reference is made to the 
case of Joseph Rothenberg v. H. Rothstein & Sons, 183 F. 2d 
524 (8rd Cir., 1950), 9 A.D. 1272, where it was held that when 
the State Statute of Frauds is procedural in the sense that it 
denies a remedy for the enforcement of parol contracts but does 
not have the effect of rendering them void for all purposes, the 
statute is not applicable either to invalidate the contract be- 
tween the parties to which the controversy arose or to deny the 
complainant the right to file his complaint with the Secretary 
and to secure a reparation order. 


The contract involved herein was made in the State of Loui- 
siana and under conflict of laws principles, the laws of that 
State should govern the contract. A review of the court cases 
of Louisiana fails to reveal a definitive decision as to whether 
that State’s Statute of Frauds is procedural or substantive. How- 
ever, it would appear that such statute is procedural in nature. 


The Statute of Frauds in question is Article 2278 of the 
Revised Civil Code of Louisiana. This statute reads, in part, 
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as follows: “Parol evidence shall not be received: * * * (8) 
To prove any promise to pay the debt of a third person.” The 
language of this statute indicates that it goes to the remedy 
rather than the substance of the matter. That is, the contract 
is valid, but is merely unenforceable since parol evidence can- 
not be received to prove the contract. This theory is supported 
by the fact that the courts have referred to contracts coming 
within the statute, not as void, but as “unenforceable”; McVay 
v. Swift, 24 F. Supp. 200 (W.D. La., 1938), affirmed 102 F. 2d 
771; Hill v. Atwater, 24 La. Ann. 325 (1872); and have dis- 
posed of the majority of such cases, not by holding such con- 
tracts invalid or void, but merely holding that parol evidence 
is inadmissible to prove them. Superior Merchandise Corp. V. 
Oster, 8 So. 2d 770 (App. 1942); Hartmann v. Ebeyer, 138 So. 
915 (1932); Guillot v. Guillot, 74 So. 702 (1917). That such 
contracts are valid is further indicated in the case of Baskin 
v. Abell, 122 So. 183 (1929), which held that a parol agree- 
ment by a transferee of a motor truck to pay transferor’s debt 
to another was valid as between the parties and sufficient to 
form part of the consideration of the transfer. 

In view of the above considerations, it is our conclusion that 
Louisiana’s Statute of Frauds is procedural rather than sub- 
stantive in nature and, therefore, under Rotherberg v. Ruth- 
stein, supra, such statute is not applicable to reparation pro- 
ceedings before the Secretary. Accordingly, since the Statute 
of Frauds is not applicable to these proceedings there was no 
error in receiving and considering parol evidence in connec- 
tion with the guaranty contract. 

Lally, in its petition, also made reference to Louisiana laws 
relating to suretyship. Even assuming this was a surety con- 
tract and, therefore, under Article 3035 et seq. of the Revised 
Code, and not a guaranty or mere promise to pay the debt of 
another, under Article 2278, the liability of Lally as previously 
found would not be changed. 

In Louisiana a contract of suretyship, because of the Statute 
of Frauds, must be in writing. 13 Tulane Law Review 519. 
Since we have found that the Statute of Frauds is not applicable 
in this proceeding, it follows that the requirement that the 
contract be in writing is not applicable. Article 3039 of the 
Revised Civil Code provides that surety cannot be presumed; 
it ought to be expressed, and is to be restrained within the 
limits intended by the contract. In the contract involved here- 
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in, the terms of the surety (if that be the contract) and the 
limits were clearly defined and are set out in our prior decision 
of August 27, 1958, viz., Lally agreed to be responsible for the 
purchase price of the produce if Bisesi failed to pay. Accord- 
ingly, in this tribunal, Lally is liable to complainant even as a 
surety. 

On reconsideration we find no error in our previous order. 
In our opinion, the order of August 27, 1958, was amply sup- 
ported by the evidence of record and the law applicable there- 
to. Accordingly, Lally’s petition is hereby dismissed without 
prior service upon complainant. Although Lally in its petition 
requested a reopening and a rehearing of the proceedings, it 
submitted no substantial basis which would warrant such re- 
opening and rehearing. Accordingly, this request is denied. 


The reparation awarded in our order of August 27, 1958, 
shall be paid within 30 days from the date of this order. 

This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 5670) 


A. O. BILDEN v. SAM G. NAHRA. PACA Docket No. 7377. De- 
cided October 28, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on March 14, 1958. 
Complainant seeks an award of reparation in the amouni of 
$546.70, which is alleged to be the purchase price of a carload 
of potatoes sold by complainant to respondent during Decem- 
ber 1957. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 24, 1958. A copy of the report of investi- 
gation was served upon complainant on July 30, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, A. O. Bilden, whose address 
is Northwood, North Dakota. 


2. Respondent is an individual, Sam G. Nahra, whose ad- 
dess is 1338 Brown Street, Bettendorf, Iowa. At the time of 
the transaction involved herein, respondent was not licensed 
under the act but was subject to license. 


8. On or about December 14, 1957, in the course of inter- 
state commerce, complainant sold to respondent 400 100-pound 
bags of potatoes for $546.70, f.o.b. Kempton, North Dakota. 


4. On December 16, 1957, complainant shipped potatoes 
meeting the requirements of the contract in car WFE 73246 
from Kempton, North Dakota, to respondent at Davenport, 
Iowa. Respondent accepted the shipment. 


5. The purchase price of the shipment of potatoes is $546.70. 
Complainant drew a sight draft dated January 29, 1958, against 
respondent in the amount of $546.70. Respondent failed to pay 
this draft. No part of the purchase price has been paid by 
respondent to complainant. 


6. The formal complaint was filed on March 14, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
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sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase 
price of the shipment of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $546.70, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $546.70, with interest there- 
on at the rate of 5 percent per annum from March 1, 1958, 
until paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5671) 


AL CAMPISANO FRUIT COMPANY v. FRIO VEGETABLE COMPANY. 
PACA Docket No. 7381. Decided October 28, 1958. 


Failure to Deliver—Damages 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. Complainant is 
awarded the amount of damages sustained because of respondent’s 
failure to deliver produce specified in the contract of sale. 

Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 20, 1958. Com- 
plainant seeks an award of reparation in the amount of $225, 
which is alleged to be the damages sustained by complainant 
due to respondent’s failure to deliver 250 bags of cabbage sold 
by respondent to complainant on or about December 10, 1557. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on August 7, 1958. A 
copy of the formal complaint and a copy of the report of in- 
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vestigation were served on respondent on August 8, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Al Campisano Fruit Company, is a corpora- 
tion whose address is 31-37 Produce Place, Louisville Produce 
Terminal, Louisville 18, Kentucky. 


2. Respondent is an individual, Lionel Elliot Kroll, doing 
business as Frio Vegetable Company, whose address is 206 
San Pedro Street, San Antonio, Texas. At the time of the 
transaction involved herein, respondent was not licensed under 
the act but was subject to license. 


8. On or about December 10, 1957, in the course of inter- 
state commerce, complainant purchased from respondent 250 
50-pound bags of U. S. No. 1 green cabbage, 18 to 24 heads 
per bag, at $1.75 per bag, or for a total purchase price of 
$437.50, delivered Louisville, Kentucky. It was agreed that the 
cabbage would be shipped on December 11, 1957. The contract 
was negotiated by Delta Brokerage, Incorporated. 


4. Respondent failed to deliver any cabbage to complainant 
under the foregoing contract. On December 16 and 17 the 
broker wired respondent requesting information as to the ship- 
ment of the cabbage but received no reply. By reason of the 
failure of respondent to ship the cabbage, complainant sustained 
damages of $225. This amount is due and owing to complainant 
from respondent. 


5. The formal complaint was filed on June 20, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 
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The facts admitted establish that respondent violated section 2 
of the act by failing to deliver to complainant the 250 bags of 
green cabbage specified in the contract of sale. 

The measure of damages for failure to deliver produce con- 
tracted for is the difference between the contract price and 
the market value of the produce at the time when it should 
have been delivered. M. B. Feren Produce Co. v. Odom, 16 A.D. 
165. The contract price was $1.75 per bag delivered Louisville, 
Kentucky. With respect to market value, complainant submit- 
ted Federal market news service reports issued at Louisville 
for the period December 17 through December 20, 1957. These 
reports do not show any price quotations for U. S. No. 1 Texas 
cabbage but do show that 50-pound bags of Texas cabbage of 
good merchantable quality and condition were selling in job 
lots at $3 per bag. Complainant also submitted evidence show- 
ing that on December 19, 1957, it purchased 100 bags of cab- 
bage from a dealer in Louisville at $2.65 per bag. 

Although it appears that the price of $2.65 per bag is less 
than the market value indicated by the market news reports, 
nevertheless complainant has only asked for damages based on 
the lower price. Based on this price, complainant sustained 
damages of $.90 per bag, or a total of $225 based on the 250 
bags. Reparation should be awarded to complainant in that 
amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $225, with interest thereon 
at the rate of 5 percent per annum from January 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5672) 


R. Dixon & Co., INC. v. JOSEPH SPAGNOLA. PACA Docket No. 
6828. Decided October 28, 1958. 


Purchase Price—Counterclaim—Limitation 
Period—Dismissal 


It is concluded that the prices set forth in the complaint were those 
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agreed upon by the parties and that complainant did not overcharge 
respondent. Since respondent’s counterclaim does not involve the same 
transactions as the complaint and was not filed within the limitation 
period, the counterclaim is dismissed. 


Mr. David Siskind, of New York, New York, for complainant. Mr. Louis 
Shron, of New York, New York, for respondent. Mr. Champe T., 
Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 14, 1956. 
The formal complaint was filed on May 15, 1956. Complainant 
seeks an award of reparation in the amount of $3,178.25, which 
is alleged to be the total purchase price of five truckloads of 
bananas sold and delivered to respondent during the months of 
November and December 1955, and January 1956, plus a pro- 
test charge of $2.52 on a check sent by respondent to complain- 
ant which was returned unpaid by the bank on which it was 
drawn. 


Copies of the formal complaint and the report of investigation 
prepared by the Department were served upon respondent on 
June 15, 1956. A copy of the report of investigation was served 
upon complainant on June 14, 1956. 


Respondent filed an answer on July 6, 1956, which was sub- 
sequently dismissed on motion of complainant as not complying 
with the rules of practice. On August 12, 1957, respondent filed 
an amended answer in which he admitted receipt of the five 
truckloads of bananas from complainant but alleged, as to each 
truckload, that the price per pound was less in each instance 
than the price alleged by complainant. The answer included a 
counterclaim in which respondent alleged that he is entitled 
to certain credits arising out of other transactions between the 
parties. 


On September 30, 1957, the Department issued an order re- 
quiring respondent to pay to complainant, as an undisputed 
amount, the sum of $1,355.08 (16 A.D. 951). 


Although the amount claimed in the formal complaint ex- 


ceeded $500, an oral hearing was waived by both parties. The 
shortened method of procedure was, therefore, followed in ac- 
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cordance with section 47.20 of the rules of practice. Pursuant 
thereto, complainant filed an opening statement in which its 
complaint and exhibits attached thereto were incorporated by 
reference. Respondent did not file an answering statement. 


FINDINGS OF FACT 


1. Complainant, R. Dixon & Co., Inc., is a corporation whose 
address is 202 Franklin Street, New York, New York. At the 
time of the transactions involved herein, complainant was li- 
censed under the act. 


2. Respondent, Joseph Spagnola, is an individual whose ad- 
dress is 450 17th Avenue, Paterson, New Jersey. At the time 
of the transactions involved herein, respondent was not licensed 
under the act, but was subject to license. 


3. During the months of November and December 1955, 
and January 1956, in the course of interstate or foreign com- 
merce, complainant sold to respondent five truckloads of ba- 
nanas on the terms of net cash, steamer side, loading final New 
York, New York. The dates of sales, and the quality, quantity 
and prices are as follows: 


Date Quality Quantity Unit Price Total 
1955 

Nov. 28 Run 12,280 Ibs. 5% cents $ 675.40 
Wharfage 6.14 
Strings 2.66 
Bags 24.56 

Dec. 5 Selects 12,520 Ibs. 5 cents 626.00 
Wharfage 6.26 
Strings 2.70 
Bags 25.04 

Dec. 27 Rejects 11,480 Ibs. 4 cents 459.20 
Wharfage 5.74 
Strings 2.80 

1956 

Jan. 8 Selects 12,660 Ibs. 5% cents 696.30 
Wharfage 6.33 
Strings 3.10 
Bags 25.32 

Jan. 12 Selects 8,360 Ibs. 7 cents 585.20 
Wharfage 4.18 
Strings 2.08 
Bags 16.72 


Total $3,175.73 
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4. Qn the day following each sale, complainant delivered 
to respondent at New York City bananas meeting the contract 
specifications which had arrived by boat in foreign commerce. 
Respondent accepted the five truckloads of bananas. On Feb- 
ruary 5, 1956, respondent drew a check in favor of complainant 
in the sum of $708.76, the price of the first load. The bank 
returned the check unpaid to complainant who paid a protest 
fee of $2.52. 


5. The total purchase price of the five truckloads of bananas, 
including charges for wharfage, stem twine and bags, is $3,- 
175.73. This amount, plus the protest fee of $2.52, is $3,178.25. 
On September 30, 1957, an order was issued by the Department 
directing respondent to pay complainant $1,355.08, as an undis- 
puted amount. This leaves a balance of $1,823.17 due and ow- 
ing by respondent to complainant. 


6. The formal complaint was filed on May 15, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Respondent admits that he bought and received from com- 
plainant five truckloads of bananas during the months of No- 
vember and December 1955, and January 1956. The principal 
issue between the parties concerns the purchase prices of these 
shipments. In this connection respondent alleges that complain- 
ant agreed to charge the “average prevailing rate for the type 
of fruit delivered on that day’; that he (respondent) was ac- 
tually charged from 1 to 1% cents per pound in excess of the 
agreed contract price; and that a total overcharge of $697.70 
on the five truckloads resulted. The allegations of complainant 
and respondent as to prices are shown below: 





Quantity Complainant Respondent 

Date (Pounds) Unit Price Total Unit Price Total Difference 
11-28-55 12,280 5% cents $675.40 4 cents $491.20 $184.20 
12-5-55 12,520 5 cents 626.00 4 cents 500.80 125.20 
12-27-55 11,480 4 cents 459.20 3 cents 344.40 114.80 
1-38-56 12,660 5% cents 696.30 4 cents 506.40 189.90 
1-12-56 8,360 7 cents 585.20 6 cents 501.60 83.60 

Total $697.70 


Complainant denies the allegation of respondent and points 
out in its opening statement that immediately following the 
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delivery to respondent of each of the five loads of bananas in 
question, it forwarded to respondent an invoice setting forth 
the price of such load, which price was the same as set forth 
in the complaint herein; that none of these invoices was ever 
questioned by respondent or returned to complainant on the 
ground that the price set forth was inconsistent with the agree- 
ment of the parties; and that the issue with respect to price 
was raised by respondent only after the filing of the informal 
complaint. 

Further support is given to complainant’s position by the 
admission of respondent that on January 5, 1956, he issued a 
check to the order of complainant for $708.76 in connection 
with the load of bananas shipped to respondent by complainant 
on November 29, 1955. This amount is that contained in the 
invoice issued by complainant in connection with this load. It 
would, therefore, appear that at the time of making out the 
check respondent knew, and was in agreement with, the price 
placed upon the load by complainant. While payment of the 
check was stopped by respondent prior to collection by com- 
plainant, it is not shown that respondent’s action was prompted 
by disagreement as to the amount charged for this load. To 
the contrary, there is evidence to the effect that respondent did 
not have sufficient funds on deposit with which to honor the 
check. On a review of the whole record and after carefully 
evaluating the evidence presented by complainant, with due 
consideration being given to the fact that respondent has failed 
to offer any evidence on his own behalf, we conclude that the 
prices set forth in the complaint were those agreed upon by 
the parties at the time of the sales involved herein and that 
complainant did not, therefore, overcharge respondent with re- 
spect to the five truckloads of bananas. 

Respondent further alleges by way of counterclaim that com- 
plainant overcharged him in the total amount of $1,122.95 on 
various transactions other than the ones involved in the com- 
plaint. These claimed overcharges are listed in a schedule at- 
tached to respondent’s counterclaim and consisted of twelve sales 
alleged to have occurred between August 9, 1955 and December 
28, 1955. 

Under the provisions of the act, the Secretary is without 
jurisdiction to consider a claim unless the party has filed a 
complaint within 9 months from the time the cause of action 
accrued. With respect to a counterclaim arising out of the same 
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transaction or occurrence as the subject matter of the complaint, 
however, affirmative relief may be granted thereon even though 
the counterclaim was not filed within 9 months, so long as the 
complaint was timely filed. Samuel S. Vener Company V. Mc- 
Caffrey Bros. and/or Zimmerman Bros., 15 A.D. 405. But 
where the counterclaim does not involve the same subject mat- 
ter as the complaint and the counterclaim was not filed within 
9 months after the cause of action thereon accrued, the counter- 
claim must be dismissed. Shoreland Freezers v. Novick, 15 A.D. 
989. 


It is clear that the counterclaim which respondent is assert- 
ing herein did not arise out of the same transactions or occur- 
rences which composed the subject matter of the complaint. 
The filing by complainant of the informal complaint did not, 
therefore, stay the operation of this statute of limitations with 
respect to the counterclaim. The 9-month limitation upon the 
counterclaim would, therefore, be computed from the date when 
the answer was filed on August 12, 1957. The causes of action 
upon which the counterclaim is based, however, arose more 
than 9 months prior to the filing of such counterclaim. Failure 
of respondent to file the counterclaim within the 9-month period 
is, therefore, fatal to the causes of action specified in the coun- 
terclaim and such counterclaim must be dismissed. 


But even had respondent’s counterclaim been timely filed, it 
would have made no difference in this proceeding, for respond- 
ent is the moving party herein, with the burden of proving the 
allegations contained in his counterclaim. Respondent has pre- 
sented no evidence of any kind in this proceeding and the 
counterclaim would, therefore, have failed for lack of proof on 
the part of respondent. 

Respondent, having accepted the five truckloads of bananas 
involved in the complaint, became liable to complainant for the 
full purchase price thereof, or $3,175.73, plus the sum of $2.52 
for protest charge on respondent’s check which was returned 
unpaid, or a total sum of $3,178.25. An order for an undis- 
puted amount of $1,355.08 was issued by the Department on 
September 30, 1957, in favor of complainant. This present order 
is, therefore, restricted to the balance of the $3,178.25, or 
$1,823.17. Respondent’s failure to pay this amount to com- 
plainant is in violation of section 2 of the act. Hastings Potato 
Growers Association v. Jimmy Shmon, Produce Brokers, 17 
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A.D. 230. Complainant should be awarded reparation in the 
sum of $1,823.17, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,823.17, with interest there- 
on at the rate of 5 percent per annum from February 1, 1956, 
until paid. 

The counterclaim is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 5673) 


JACK MALL COMPANY v. STANDARD FRUIT & PRODUCE Co., INC. 
Paca Docket No. 7382. Decided October 28, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mack and Kelley, of Alpena, Michigan, for complainant. Mr. A. D. Me- 
Collum, Presiding Officer 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on February 26, 1958. 
The formal complaint was filed on June 26, 1958. Complainant 
seeks an award of reparation in the amount of $550, which is 
alleged to be due in connection with a truckload of potatoes sold 
by complainant to respondent on or about September 19, 1957. 


A copy of the report of investigation, prepared by the De- 
partment, was served upon complainant on August 8, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on August 11, 1958. 

At the time of service of the formal complaint, respondent 


was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
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section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Mall and 
Elmer Jensen, doing business as Jack Mall Company, whose ad- 
dress is Post Office Box 277, Alpena, Michigan. 


2. Respondent, Standard Fruit & Produce Co., Inc., is a 
corporation whose address is 631 2nd Avenue, Huntington, West 
Virginia. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about September 19, 1957, in the course of inter- 
state commerce, complainant sold to respondent one truckload 
of U.S. No. 1, Size A, Michigan potatoes, consisting of 500 50- 
pound sacks, for $1.40 per sack, delivered Huntington, West 
Virginia, or a total of $700. 


4. On or about September 19, 1957, complainant shipped 
500 sacks of U.S. No. 1, Size A, potatoes by truck from Posen, 
Michigan, to respondent at Huntington, West Virginia. Upon 
arrival of the truck at Huntington, respondent accepted the 
potatoes. 


5. The delivered purchase price of the truckload of potatoes 
is $700. Respondent paid the freight of $150, leaving a balance 
of $550 due and owing by respondent to complainant. 


6. The informal complaint was filed February 26, 1958, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due 
in connection with the sale of the truckload of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $550, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $550, with interest thereon 
at the rate of 5 percent per annum from October 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5674) 


UTAH FROZEN Foops v. THE J. M. SMUCKER COMPANY, TENSER 
AND PHIPPS, AND Foop ASSOCIATES, INC. PACA Docket No. 
6822. Decided October 28, 1958. 


Contract Conditioned on Approval of Sample— 
Dismissal 


The approval of the sample by respondent J. M. Smucker Company was 
a condition precedent to any contract, and since there was no approval 
of the sample, there was no contract. The complaint is dismissed. 


Mr. Fred H. Evans, of Salt Lake City, Utah, for complainant. Mr. Wil- 
liam G. Batchelder, of Cleveland, Ohio, for respondent J. M. Smucker 
Company. Mr. Gilbert Helwig, of Pittsburgh, Pennsylvania, for re- 
spondent Tenser and Phipps. Respondent Food Associates, Inc., pro se. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Complainant filed an informal complaint on August 
8, 1955, and the formal complaint on February 9, 1956. Com- 
plainant alleged that it contracted to sell to The J. M. Smucker 
Company 10,000 30-pound tins of frozen apricots; that the 
contract was negotiated through the other two respondents; 
and that the buyer refused to take delivery of the apricots, re- 
sulting in a loss of $36,000. It is further alleged that the buy- 
er’s rejection was without reasonable cause or, in the event tnere 
was no contract, one or both of the other respondents made a 
misrepresentation for a fraudulent purpose or failed to cor- 
rectly perform their duties as brokers. 
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A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorney on May 25, 1956. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent Tenser and Phipps on 
May 23, 1956, upon respondent The J. M. Smucker Company 
on May 24, 1956, and upon respondent Food Associates, Inc., 
on May 28, 1956. 


Respondent The J. M. Smucker Company filed an answer on 
June 8, 1956, alleging that it placed an order for apricots sub- 
ject to its approval of the price and a sample but denying that 
it ever approved the price or confirmed the same. 

Respondent Tenser and Phipps filed an answer on June 8, 
1956, denying that The J. M. Smucker Company had entered 
into a contract of purchase or that the company’s refusal of 
the apricots was without reasonable cause. This respondent 
further denied that it reported or represented that a definite 
contract had been entered into or that it in any manner made 
false or misleading statements or failed to perform its duties. 
As a further defense it is alleged that The J. M. Smucker 
Company failed to approve the sample submitted by complain- 
ant and that the quality of the apricots tendered did not con- 
form to the requirements. The third defense stated is that the 
alleged contract failed to comply with the statute of frauds. 


Respondent Food Associates, Inc., filed an answer on June 
14, 1956, denying any liability on its part. This respondent 
alleges that there was a meeting of the minds of all parties in- 
volved. 

An oral hearing was held at Cleveland, Ohio, on January 14, 
1958. At this hearing, respondent The J. M. Smucker Company 
filed an amended answer. Depositions taken by respondent 
Food Associates, Inc., were received in evidence. The other 
parties were represented by counsel at the hearing. All but 
Food Associates, Inc., filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Arthur W. 
McCoy, Arthur W. McCoy, Jr., and Leland H. Brown, doing 
business as Utah Frozen Foods, whose address is 940 West 
4th South, Provo, Utah. 


2. Respondent The J. M. Smucker Company is a corporation 
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whose address is Orrville, Ohio. Respondent Tenser and Phipps 
is a partnership composed of Alfred J. Phipps and Maynard M. 
Phipps, doing business as Tenser and Phipps, whose address is 
Commonwealth Building, Pittsburgh, Pennsylvania, Respondent 
Food Associates, Inc., is a corporation whose address is Olympic 
National Building, Seattle, Washington. 


8. At the time of the transaction involved herein, each of 
the respondents was licensed under the act. 


4. In January 1955, complainant directed Food Associates, 
Inc., to procure orders for Utah frozen apricots to be picked 
and packed in 1955. The latter firm notified Tenser and Phipps 
who in turn contacted The J. M. Smucker Company by letter 
dated January 31, 1955, to see whether it would be interested 
in buying apricots. The J. M. Smucker Company prepared a 
“Purchase Order’ No. 0-8266, dated February 5, 1955, and 
addressed to Tenser and Phipps. The order contained the fol- 
lowing provisions: “Terms: Regular”; “f.o.b.: shipping point”; 
“Via: as requested”; “Date to be shipped: as wanted”; 
“Quantity: 10,000 30-lb net tins packed 5 x 1 Dry Sugar, Top 
Quality Merchandise—for account of Utah Frozen Foods. 
Quality to be equal or better than 1954 purchases”; and “Price 
per unit: SAP [Subject Approval Price] and Samples.” Fol- 
lowing receipt of a copy of this order, Tenser and Phipps pre- 
pared its sales memorandum No. 2055, dated February 8, 1955, 
which set forth substantially the same provisions as the pur- 
chase order received. A copy of the memorandum was sent to 
Food Associates, Inc. On February 10, 1955, Food Associates, 
Inc., prepared its sales memorandum FT-63 which also set 
forth in substance the same terms as the purchase order. A 
copy of this memorandum was sent to complainant. 


5. On February 15, 1955, complainant notified Food Asso- 
ciates, Inc., that it felt the provision for samples should be 
eliminated in view of the fact that The J. M. Smucker Com- 
pany had purchased apricots from complainant the two previ- 
ous years. This information was relayed by letter dated Feb- 
ruary 23, 1955, from Tenser and Phipps to The J. M. Smucker 
Company. On February 25, 1955, The J. M. Smucker Company 
wrote Tenser and Phipps the following letter: 


“Replying to your letter of February 23, we request that 
our order on Apricots for the account of Utah Frozen 
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Foods remain the same as originally issued. We definitely 
want to examine samples of their pack before approving 
this order. 


“We have a definite company policy whereby all canned 
and frozen fruit is purchased on the basis of approval of 
sample.” 


6. On February 26, 1955, Tenser and Phipps wrote a letter 
to Food Associates, Inc., setting forth in almost the same 
language the position of The J. M. Smucker Company. Food 
Associates, Inc., wrote complainant on February 28, 1955, as 
follows: 


“Answering yours of February 15th, we would appreciate 
it very much if you would let the Smucker order stand as 
written on the subject to approval of sample basis. 


“Smucker advises they fully expect to take delivery of the 
apricots but it is a company policy on both canned and 
frozen fruits to purchase only on the basis of a sample 
approval. 


“We have a few other buyers who operate the same way 
and they do not do this as a means of tying up merchandise 
but only as a matter of coordination between their quality 
control and buying departments. We certainly do not want 
to lose this business and while we can appreciate your 
natural reaction, we do hope that in this instance you will 
cooperate as requested.” 


7. On March 22, 1955, complainant advised Food Associates, 
Inc., by telephone that it agreed to submit a sample. Food 
Associates, Inc., notified Tenser and Phipps of this fact and 
the latter in turn notified The J. M. Smucker Company. 


8. On or about July 1, 1955, complainant advised Food 
Associates, Inc., that the price was 13 cents per pound. Upon 
being advised of this price, Tenser and Phipps replied that the 
price was too high. On July 6, 1955, complainant quoted a price 
of 12 cents per pound which was relayed through Food Asso- 
ciates, Inc., and Tenser and Phipps wrote Food Associates, Inc., 
the following letter: 


“We gave this to Smucker today and told them that samples 
could not be sent for a week to ten days. The price seems 
all right and he does hope that the pack will be good.” 
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9. On July 11, Food Associates, Inc., sent a telegram to 
complainant which reads: 


“SMUCKER CONFIRMED APRICOTS .12 FOB PROVO 
AIRMAILING TICKET WITH SAMPLE INSTRUCTIONS 


The same day, Food Associates, Inc., prepared a sales memo- 
randum showing the sale of 10,000 30-pound tins 5 x 1 dry 
sugar frozen apricots at 12 cents per pound f.o.b. Provo, Utah. 
It contained the following statement “This confirms SAP order 
FT—63 of February 10th.” Copies of this memorandum were 
sent to complainant and also Tenser and Phipps. 

10. On July 20, 1955, complainant prepared “Contract No. 
FT—63”, showing a sale to The J. M. Smucker Company of 
apricots at 12 cents per pound. It was signed by A. W. McCoy, 
Sr., President of complainant. Copies were sent to Food Asso- 
ciates, Inc., who sent them to Tenser and Phipps for the buyer’s 
signature on July 28, 1955. 


11. On July 30, 1955, Tenser and Phipps wired Food As- 
sociates, Inc., asking if it could quote a price lower than 12 
cents per pound. Food Associates, Inc., replied by telegram 
on August 1, 1955, as follows: 

“QUOTE SMUCKER .1114%4 SUBJECT PROMPT ACCEPT- 
ANCE ON UTAH APRICOTS. UTAH AVERAGE COST 
MORE THAN TWENTY DOLLARS TON OVER YA- 
KIMA. QUESTION APPARENTLY IS WHETHER BUY- 
ER FEELS UTAH APRICOTS WORTH DIFFERENTIAL. 
ADVISE SOON POSSIBLE.” 


12. On July 31, 1955, complainant sent a sample tin by air- 
mail to The J. M. Smucker Company. The sample arrived on 
August 1, 1955. Following inspection of the sample, The J. M. 
Smucker Company sent Tenser and Phipps on August 2, 1955, 
a telegram reading: 

“DISREGARD OUR INTEREST UTAH APRICOTS FOR 
PRESENT.” 
That same day, Tenser and Phipps notified Food Associates, 
Inc., of the contents of this telegram. Food Associates, Inc., 
forwarded this information to complainant. The J. M. Smucker 
Company refused to sign complainant’s contract No. FT— 63, 
and it was returned to complainant on or about August 8, 1955. 








1070 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 1065 


18. In July 1955, complainant packed 10,000 30-pound tins 
of frozen apricots in connection with the order from The J. M. 
Smucker Company. From January 25, 1956 through May 1956, 
complainant sold the 10,000 tins in Chicago, Illinois, and St. 
Louis, Missouri, for gross proceeds of $32,665.88. The expense 
incurred totaled $4,472.65. 


14. The formal complaint was filed on February 9, 1956, 
which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


The principal issue in this proceeding is whether a contract 
came into existence whereby complainant agreed to sell and 
The J. M. Smucker Company agreed to purchase a quantity of 
frozen apricots. Complainant contends that The J. M. Smucker 
Company ordered apricots “Quality to be equal or better than 
1954 purchase’, subject to approval of price; that the buyer 
confirmed the price quoted of 12 cents per pound at which time 
a contract came into being; and that since the sample subse- 
quently submitted was better than the 1954 pack, the buyer’s 
refusal to go on with the contract was an anticipatory breach 
thereof. Apparently, Food Associates, Inc., takes the same 
position. The other two respondents take the contrary 
position that the order was subject to approval of both price 
and samples; that neither the price nor sample was approved; 
and that there was never a contract. 

The evidence shows that beginning in the early part of Janu- 
ary 1955, and ending in the first week in August 1955, numer- 
ous letters and telegrams were sent by the parties concerning 
the purchase and sale of apricots. Complainant and The J. M. 
Smucker Company never communicated directly with each other 
during that period, all negotiations being conducted through 
Food Associates, Inc., and Tenser and Phipps. The parties 
agree that these two respondents acted as broker and associate 
broker, respectively, on behalf of complainant. Complainant’s 
spokesman during the negotiations was its President, A. J. 
McCoy; the spokesman for The J. M. Smucker Company was 
H. W. Keiffer, its purchasing agent; and the one for Tenser 
and Phipps was Alfred J. Phipps, a partner. The two persons 
representing Food Associates, Inc., were Frederick R. Lim- 
bocker, Vice-President, and J. Frank Dotson, President and 
General Manager. 
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As found in Finding of Fact No. 4, the negotiations herein 
were initiated by complainant in January 1955, when it asked 
for orders on frozen apricots. Pursuant to this request The 
J. M. Smucker Company, a manufacturer of Grade A Fancy 
preserves and jellies, prepared and sent to Tenser and Phipps 
on February 5, 1955, a “Purchase Order” containing the terms 
“Quality to be equal or better than 1954 purchases” and “SAP 
and Samples.” The parties are in agreement that the second 
term means “Subject Approval Price and Samples.” The same 
terms are in the memoranda prepared and sent by Tenser and 
Phipps to Food Associates, Inc., and by the latter to com- 
plainant. 

The controversy here arises out of the meaning ascribed to 
the foregoing two terms by the parties. At the oral hearing, 
H. W. Keiffer testified that “SAP and Samples” meant that 
“We still have the right to either approve or disapprove the 
sample. That’s why we put that on there, subject to approval 
of price and samples.” As to the other term, he testified that 
“it was only being used as a barometer so that they would 
have some indication as to what type of product that we were 
interested in” and that the order “was to be subject to approval 
of sample, but even without regard to whether or not it was 
better or worse than the 1954 pack.” A. J. McCoy testified 
that he was familiar with and understood the meaning of the 
expression “SAP” and “SAS;” that they were commonly used 
in the fresh and frozen produce trade although this was the 
first order he had had for years on a SAS basis; and that he 
shied away from it because ‘“‘it’s not a deal.” He further testi- 
fied that after receiving the memorandum from Food Associ- 
ates, Inc., on February 10, 1955, “I called him (J. Frank 
Dotson) back and told him I couldn’t take it with the term on 
there ‘Subject Approval Sample’.” 

It seems clear that at this point in the negotiations, both 
complainant and The J. M. Smucker Company had the same 
understanding with respect to the meaning of the purchase 
order, that is, The J. M. Smucker Company had the final and 
unrestricted right of approval or disapproval of the sample, as 
well as price. If a different meaning was agreed upon as to 
the expression “SAS”, it had to be at a later date. In this 
connection, McCoy testified that in a telephone conversation 
(after February 10, 1955) Dotson expressed the opinion that 
the term “SAS” was a “mere formality and if I would go ahead 
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and take the order, why, they would see that it was all right. 
There was no question—they sold them the year before and 
like Mr. Dotson said he (Keiffer) wanted a sample to see that 
they were equal to the year before.’”’ McCoy also testified that 
Dotson said Keiffer would not buy the apricots “other than 
subject to approval of sample” but “ Don’t worry about the 
samples. They will approve them if they were equal to or better 
than ’54”. According to McCoy, he told Dotson “I’d accept it 
on a sample basis if it was based on the 1954 pack, the quality 
being equal to or better than 1954 pack. . .” 


Regardless of the opinion expressed by Dotson, the evidence 
shows that The J. M. Smucker Company had not changed its 
original intention as regards the meaning of its order. Tenser 
and Phipps were so advised in the letter dated February 25, 
1955, wherein The J. M. Smucker Company stated that its 
order must remain as originally issued (Finding of Fact No. 
5). In a letter from Tenser and Phipps to Food Associates, 
Inc., dated February 26, 1955, it is stated: 


“We took this up with Smucker and he advised us that 
their order must remain the same as originally issued as 
they definitely want to examine samples before purchasing 
the pack. They have a definite Company policy whereby 
all canned and frozen foods are purchased on the basis of 
approval of sample. If Utah does not want to go along 
with this deal I guess we will just have to place it some- 
where else.” 


Although there were numerous subsequent oral and written 
communications, at no times does it appear that The J. M. 
Smucker Company receded from its original position. The 
only conclusion warranted by the evidence is that the approval 
of the sample by this respondent was a condition precedent to 
any contract and that since there was no subsequent approval 
of the sample there was no contract. 


In view of the foregoing conclusion, little need be said with 
respect to complainant’s further contention that the price of 12 
cents per pound was approved by The J. M. Smucker Company 
other than to mention that the evidence is in conflict. For a 
case involving a similar contention see Lerman v. Fruit Proces- 
sors, 191 F.2d 349 (D.C. Cir. 1950). 


But, complainant would be in no better position even assum- 
ing that the price had been approved and that a contract came 
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into existence whereby the right of approval was limited to 
whether the sample was equal to or better than the 1954 
purchases. Complainant urges that the failure to approve the 
sample was unjustified because it was based upon a compari- 
son with samples of California apricots, not the 1954 pack, and, 
further, because a comparison of the certificates of Federal 
inspections made at its packing plant in 1954 and 1955 shows 
the 1955 pack of apricots to be superior to that of the previous 
year. On the other hand, The J. M. Smucker Company contends 
in its brief that the sole question is whether the 1955 sample 
met a certain objective standard “equal or better than 1954 
purchases”, and, therefore, neither the subjective reasons for 
the failure to approve the sample nor the quality of the bulk 
of the apricots as shown by the federal inspections are relevant 
or material, 

Under the assumed contract, The J. M. Smucker Company 
was to make the determination as to whether the sample was 
equivalent to the 1954 pack. Since this standard is not a pre- 
cise one, there obviously had to be some latitude for judgment. 
So long as this respondent acted in good faith, its judgment 
was final. Devoine Co. v. International Co., 151 Md. 690, 136 
Atl. 37 (1927). Al Kaiser & Bros., Inc., v. De Feo Fruit Co., 
9 A.D. 1013; Anonymous, 5 A.D. 30. 

The evidence shows that both the 1954 and 1955 samples 
submitted by complainant were tested by a chemist of The J. M. 
Smucker Company. Copies of the reports of these tests were 
submitted in evidence after the oral hearing by agreement of 
the parties. As to flavor, the 1954 test showed “good” whereas 
the 1955 test shows “good but somewhat lacking.” Regarding 
defects, the 1954 test found “3 stems 10 defects” and the 1955 
test found “practically free except for 1 worm”. With respect 
to character, the 1954 test showed “firm ripe fruit” whereas 
the 1955 test showed “Small pieces of tender fruit because of 
machine pitting.” 

The chemist was not called as a witness at the hearing. 
Keiffer testified that he did not approve the sample because 
the chemist was of the opinion that the sample would not make 
a U. S. Grade A Fancy product by reason of defects and an 
inferior character and flavor. Admittedly, the testimony of 
Keiffer is confusing as to whether the sample was actually 
compared by the chemist with the 1954 test report, in addition 
to being compared with a sample tin of apricots received from 
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a California shipper. Nevertheless, the purpose in purchasing 
the apricots was to make a U. S. Grade A Fancy product. 
Since the 1954 pack had made such a product and the chemist 
was of the opinion that the 1955 sample would not, we are 
unable to conclude that the failure of this respondent to approve 
the sample was not in good faith. Accordingly, the complaint 
as to The J. M. Smucker Company should be dismissed. 


It is unnecessary to determine whether there was any vio- 
lation of section 2 of the act by Food Associates, Inc., or Tenser 
and Phipps in view of our conclusion that there was no lia- 
bility on the part of The J. M. Smucker Company even under 
complainant’s version of the transaction. In other words, even 
if there had been a violation by either or both of these respond- 
ents, no liability flowed therefrom. The complaints as to them 
should also be dismissed. 


ORDER 


The complaints as to The J. M. Smucker Company, Food 
Associates, Inc., and Tenser and Phipps are hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 5675) 


ToM MORGAN v. P. E. YOUNG. PACA Docket No. 7368. De- 
cided October 30, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 14, 1958. 
The formal complaint was filed on July 21, 1958. Complainant 
seeks an award of reparation in the amount of $2,982.72, which 
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is alleged to be the balance due in connection with the sale of 
seven trucklots of fruits and vegetables by complainant to re- 
spondent during April and May 1957. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 25, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 28, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Tom Morgan, whose ad- 
dress is Tampa Wholesale Produce Market, Tampa, Florida. 


2. Respondent is an individual, P. E. Young, whose address 
is 5005 Catalta, Haltom City, Texas. At the time of the trans- 
actions involved herein, respondent was not licensed under the 
act, but was subject to license. 


8. During April and May 1957, in the course of interstate 
commerce, complainant sold to respondent seven trucklots of 
fruits and vegetables for a total purchase price of $14,795.65, 
f.o.b. loading points in the State of Florida. 


4. During April and May 1957, complainant shipped seven 
trucklots of fruits and vegetables meeting the specifications of 
the contracts by trucks, operated by respondent from loading 
points in the State of Florida to respondent at Forth Worth, 
Texas. Respondent accepted the seven shipments. 


5. The total purchase price of the seven trucklots of fruits 
and vegetables is $14,562.15, plus charges of $233.50, for load- 
ing, brokerage, phone call and a cash advance, or total of $14,- 
795.65. Respondent has paid $11,749.93 on account and was 
allowed a credit on tomatoes of $63, or a total amount of $11,- 
812.93, thereby leaving a balance due complainant from respond- 
ent of $2,982.72. 
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6. An informal complaint was filed on January 14, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
in connection with the sale of the seven shipments of fruits and 
vegetables is in violation of section 2 of the act. Complainant 
should be awarded reparation in the sum of $2,982.72, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,982.72, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5676) 


FRANK S. OLIVER & SON v. EDWARD BOKER, INCORPORATED. 
PACA Docket No. 7126. Decided October 30, 1958. 


Petition for Reconsideration—Dismissal 


The order of September 3, 1958, is supported by the evidence and the law 
applicable thereto and complainant’s petition for reconsideration is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued 
on September 3, 1958, dismissing the complaint. A copy of this 
order was served upon complainant on September 8, 1958. 
Complainant filed a petition for reconsideration on September 
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19, 1958, which was not within the 10-day period provided 
under the rules of practice (7 CFR 47.24). A stay order, how- 
ever, was issued on September 29, 1958, staying the order of 
September 3, 1958, pending the issuance of a further order in 
this proceeding. 


In its petition, complainant contends that the order of Sep- 
tember 3, 1958, is in error, primarily with respect to the ques- 
tion of damages. Complainant does not challenge the soundness 
of the rule of damages employed here, viz., the difference be- 
tween the contract price and the market price of the straw- 
berries involved herein, at the time and place where the ship- 
ment ought to have been accepted by the buyer. Rather, it is 
the contention of complainant that our application of this rule 
was erroneous. 


In this connection complainant argues, by way of its petition, 
that it is not possible to talk, in this case, in terms of “market 
price” for the type of fruit involved herein, for no fixed market 
price or quotation exists due to the scarcity of trading in this 
relatively rare type of berry. Under such circumstances, urges 
complainant, it could not, and should not be required to, pro- 
duce formal “market value” figures. 


The existence of circumstances similar to this have been en- 
countered in times past, and have been granted recognition; 
for this reason the rule of damages which we seek to apply 
will take the resale value of goods answering contract require- 
ments in establishing market value. But to be acceptable for 
the purpose of measuring market value, the resale must meet 
certain requirements, including that of promptness. The bur- 
den of proving such promptness, by a preponderance of the 
evidence, is upon the moving party (complainant here). 

Complainant, in its petition, appears to admit that a prompt 
resale is essential in these instances. It argues, however, that 
the resale was promptly made and that the Secretary erred in 
concluding otherwise. 


We cannot agree with complainant’s argument. Assuming, 
without concluding, that complainant was justified in postpon- 
ing resale efforts until November 29, 1956, after respondent’s 
rejection of the berries on October 17, 1956, complainant still 
has failed to prove why the resale was not concluded until 
July 1957, or some 8 months later. As we stated in our order 
of September 38, 1958, there is no showing by complainant of 
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resale efforts made, when made, or by whom made, during this 
period. Without such evidence or proof, it is impossible to con- 
clude that the resale by complainant was promptly and properly 
made. 


Complainant, in its petition, stresses the relatively small 
volume of trade in strawberries similar to those under discus- 
sion and cites the factor of limited demand as accounting for 
the time required for resale, as well as for the low prices ob- 
tained at that time. We are then asked by complainant to adopt 
this viewpoint as our own. This we cannot do, for complainant 
has offered no proof of the validity of the opinion which it 
espouses, and without such proof, we have no grounds upon 
which to base a conclusion such as is here urged by complainant. 


We have reviewed the record of this proceeding and are of 
the opinion that complainant’s allegations of error with respect 
to the order issued September 3, 1958, are without merit. It is 
further concluded that such order is supported by the evidence 
and the law applicable thereto and that complainant’s petition 
should be, and is, hereby dismissed without prior service upon 
respondent. 

This order shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5677) 


FRANCIS J. PHELAN SALES OFFICE v. GEORGE ALEXANDER FRUIT 
Co. PACA Docket No. 7394. Decided October 30, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 25, 1958. Com- 
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plainant seeks an award of reparation in the amount of $2,- 
077.60, which is alleged to be due in connection with a truck- 
load and a carload of potatoes sold by complainant to respond- 
ent during January 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 6, 1958. A copy of the report of in- 
vestigation was served upon complainant on August 8, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Francis J. Phelan, doing 
business as Francis J. Phelan Sales Office, whose address is 
Grafton, North Dakota. 


2. Respondent is an individual, George Alexander, doing 
business as George Alexander Fruit Co., whose address is 339 
South 7th Street, Lincoln, Nebraska. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


8. On or about January 21, 1958, in the course of inter- 
state commerce, complainant sold to respondent 280 100-pound 
sacks of U.S. No. 1 potatoes and 100 100-pound sacks of U.S. 
No. 2 potatoes at $3.65 and $3.15 per sack, respectively, de- 
livered Lincoln, Nebraska. On January 22, 1958, complainant 
shipped by truck from Crystal, North Dakota, 280 sacks of 
U.S. No. 1 potatoes and 95 sacks of U.S. No. 2 potatoes to re- 
spondent at Lincoln, Nebraska. Respondent accepted the po- 
tatoes on arrival and paid the freight charges of $273.98. There 
is due and owing complainant from respondent the balance of 
$1,047.27. 


4. On or about January 30, 1958, in the course of interstate 
commerce, complainant sold to respondent 360 100-pound sacks 
of U.S. No. 1 potatoes, contained in car PFE 47347, which had 
been shipped from Park River, North Dakota, on January 23, 
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1958, at $3.55 per sack delivered Lincoln, Nebraska. On or 
about February 1, 1958, complainant diverted the shipment to 
respondent at Lincoln, Nebraska. Upon arrival of the shipment 
at Lincoln, Nebraska, respondent accepted the potatoes and 
paid the freight charges of $263.42. There is due and owing 
complainant the balance of the purchase price of $1,014.58. 


5. The total amount owed by respondent to complainant in 
connection with the sale of the truckload and carload of potatoes 
is $2,061.85. 


6. The formal complaint was filed on June 25, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


In this proceeding, complainant seeks in part to recover 
$1,063.02, which is alleged to be the delivered price, less freight 


paid by respondent, for 280 sacks of U.S. No. 1 potatoes and 
100 sacks of U.S. No. 2 potatoes sold and delivered to respond- 
ent. The report of investigation shows that a personal inves- 
tigation by the Department was made of respondent’s records. 
These records disclosed that the truckload contained 95 sacks 
of U. S. No. 2 potatoes instead of 100 sacks. 


Since respondent accepted the truckload of potatoes, he be- 
came liable to complainant for the 280 sacks of U.S. No. 1 
potatoes at $3.65 per sacks or $1,022, and for the 95 sacks of 
U. S. No. 2 potatoes at $3.15 per sacks, or $299.25, less freight 
charges paid by respondent of $273.98, or a total of $1,047.27. 
Respondent accepted the truckload of potatoes subject to his 
right to prove damages, if any, resulting from complainant’s 
failure to ship the number of sacks of potatoes specified in the 
contract. Respondent has not availed himself of the opportunity 
to present evidence of such damages. It is concluded, there- 
fore, that respondent is obligated to pay to complainant the 
amount of $1,047.27 for the truckload of potatoes. 

Respondent’s failure to pay to complainant the amount due 
in connection with the purchase of the truckload and carload 
of potatoes is in violation of section 2 of the act. Complainant 
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should be awarded reparation in the amount of $2,061.85, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,061.85, with interest there- 
on at the rate of 5 percent per annum from March 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5678) 


VALLEY BANANA COMPANY v. CORPUS BANANA DISTRIBUTORS 
CoMPANY. PACA Docket No. 7370. Decided October 30, 1958. 


Failure to Pay—Admission of Liability 


Respondent, who admits the allegations of the complaint, is ordered to 
pay to complainant the amount requested. 


Complainant pro se. Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 7, 1958, complain- 
ant seeks to recover the sum of $1,658.60, which is alleged to 
be the purchase price of two truckloads of bananas sold and 
delivered to respondent in December 1957. 


A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on August 15, 1958. 
A copy of the report of investigation was served upon com- 
plainant on August 19, 1958. Respondent’s answer was in the 
form of a verified letter, dated August 20, 1958, and received 
by the Department on August 27, 1958. In effect, respondent 
admits all of the material allegations of the complaint, and 
specifically admits full responsibility for “the account in the 
amount of $1,658.60.” Inasmuch as respondent has admitted 
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in his answer both the facts and the amount due and owing as 
set forth in the complaint, the issuance of an order without 
further procedure is appropriate. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack R. Atkins 
and Mac Duff Greene, doing business as Valley Banana Com- 
pany whose address is 104-105 Sondock Building, Brownsville, 
Texas, 


2. Respondent is an individual, Roberto Urdiales, doing 
business as Corpus Banana Distributors Company whose ad- 
dress is 3702 Topeka Street, Corpus Christi, Texas. At the 
time of the transactions here involved, respondent was licensed 
under the act. 


3. On or about December 3, 1957, in the course of foreign 
commerce and by oral contract, complainant sold to respondent 
a truckload of bananas at an agreed price of $3.75 per cwt., 
for a total invoice price of $795; and on or about December 
10, 1957, in the course of foreign commerce and by oral con- 
tract, complainant sold to respondent a truckload of bananas 
at an agreed price of $4 per cwt., for a total invoice price of 
$863.60, or a total for the two shipments amounting to 
$1,658.60. 


4. Complainant shipped on December 3 and December 10, 
1957, from loading points in the State of Texas to respondent 
at Corpus Christi, Texas, two truckloads of bananas which had 
been received in foreign commerce and which complied with 
the terms of the contracts. 


5. Respondent accepted the two shipments of bananas upon 
arrival at destination, but has failed to pay complainant the 
agreed purchase prices, or any part thereof. There remains 
due and owing from respondent to complainant the sum of 
$1,658.60. 


6. The formal complaint was filed on May 7, 1958, which 
was within 9 months after accrual of the causes of action here- 
in alleged. 


CONCLUSIONS 
It is concluded that respondent’s failure to pay promptly to 
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complainant the purchase prices of the subject bananas is in 
violation of section 2 of the act. Accordingly, complainant 
should be awarded reparation in the amount of $1,658.60, with 
interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $1,658.60, 
with interest thereon at the rate of 5 percent per annum from 
January 1, 1958, until paid. 

The facts and circumstances of this case as set forth herein 
shall be published. 

Copies of this order shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 5679) 


PACA Docket No. 6936. Dismissed October 7, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5680) 


PACA Docket No. 7301. Dismissed October 16, 1958, by Thomas 
J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5681) 


PACA Docket No. 7111. Dismissed October 8, 1958, by Thomas 
J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5682) 


FRANKLIN PRODUCE EXCHANGE, INC. v. J. R. KELLY, INc. PACA 
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Docket No. 6897. Order issued October 15, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5683) 


R. PAtT BROKERAGE v. SPRACALE FRUIT COMPANY. PACA 
Docket No. 7242. Order issued October 24, 1958, by Thomas 
J. Flavin, Judicial Officer. 


COURT DECISIONS 


CLOVERLEAF DAIRY COMPANY, DIXIE DAIRY COMPANY, PLEAS- 
ANT VIEW DAIRY COMPANY, PRAIRIE VIEW DAIRY COMPANY, 
AND PURE MILK ASSOCIATION v. EZRA T. BENSON, SECRETARY 
OF AGRICULTURE OF THE UNITED STATES. Decided September 
80, 1958. 


THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF INDIANA 
HAMMOND DIVISION 


Civil No. 2190 


Administrative Ruling Affirmed 
(16 A.D. 286 (1957)) 


Luther M. Swygert, Judge 


MEMORANDUM OF DECISION 


The administrative ruling in this proceeding by the Secretary 
of Agriculture was neither arbitrary nor capricious in my 
opinion. Moreover, I think that upon the whole record there 
is substantial factual basis for his ruling and that the ruling 
is in accordance with law. 


The primary thrust of plaintiffs’ argument is that the situa- 
tion which gave rise to this proceeding was due to “mistake, 
inadvertence, and unexpected circumstances” which confronted 
them when the transactions in question occurred. They contend 
further that this is a hardship case and that the Secretary 
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should have recognized the plaintiffs’ plight and the equities 
of the situation in making his determination. Based on this 
premise, plaintiffs seek from the court, in reviewing the order, 
a conclusion that the Secretary’s ruling is not in accordance 
with law. 

In my opinion, the Market Administrator under Order No. 
41 had no discretion in the matter. He had to follow the terms 
of the order regardless of mistake, inadvertence or hardship. 
Neither he nor the Secretary, in the first instance, nor the 
court on review can effect an amendment to the order or a sus- 
pension of its terms for the benefit of less than all the milk 
handlers subject to the order by a determination which would 
relieve certain handlers of compliance by reasons of hardship 
after the transactions in question have occurred. Changes in 
orders such as are under consideration here must operate pros- 
pectively. An order cannot be changed ad hoc when the change 
will operate retroactively and without uniformity. ' 


CONTINENTAL NUT COMPANY, ROSENBERG Bros. & Co., INC., 
AND HARTER PACKING COMPANY v. EZRA T. BENSON, SECRE- 
TARY OF AGRICULTURE OF THE UNITED STATES. Decided Sep- 
tember 26, 1958. 


THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 
SOUTHERN DIVISION 


Civil No. 36320 


Interpretive Ruling—Moot Issue 


It is not the duty of the court to determine a moot, hypothetical or 
abstract question or to make interpretive rulings: when there is no 
actual controversy at bar. 


Oliver J. Carter, Judge 


MEMORANDUM AND ORDER 


The plaintiff corporations have filed with this Court a Bill 
in Equity, pursuant to Section 8c(15)(B) of the Agricultural 
Adjustment Act of 1933, as re-enacted and amended by the 
Agricultural Marketing Agreement Act of 1937 (7 U.S.C. §601, 
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et seq.), hereinafter referred to as the “Act”. They have 
petitioned for a review of a ruling by the defendant Secretary 
of Agriculture, and for a modification of his order. 

Section 8c(15) (B) of the Act (7 U.S.C. 608c(15) (B)) vests 
in the District Courts of the United States, in any district in 
which a handler subject to the act is an inhabitant, jurisdiction 
in equity to review rulings made by the Secretary of Agriculture 
upon timely petitions by handlers subject to the questioned 
order. Each of the plaintiffs in this action has its principal 
place of business within the Northern District of California. 

The plaintiffs are handlers of almonds grown in California, 
as that term is used in Marketing Order No. 9 (7 CFR 909.1, 
et seq.), which order, was promulgated in 1950 by the then 
Secretary of Agriculture of the United States under the author- 
ity of the aforementioned basic Act. 

The Secretary of Agriculture is empowered to make rulings 
which determine the percentage of the annual crop which is 
salable; correlatively, he determines the percentage of the an- 
nual crop which is deemed surplus. Salable almonds may be 
sold on the domestic market, whereas surplus almonds are usu- 
ally sold to the foreign market; inasmuch as the domestic prices 
are ordinarily higher than foreign prices, the handlers sell as 
much as possible of their salable almonds on the domestic 
market. The purpose for the establishment of the salable and 
surplus percentages is to establish and maintain orderly market- 
ing conditions for agricultural commodities. 

During the 1954-1955 crop year, the Secretary of Agriculture, 
acting pursuant to the aforementioned Order No. 9, initially 
established the salable and surplus percentages for the crop 
year at seventy-five percent and twenty-five percent, respec- 
tively, by his order effective June 30, 1954. However, by a sub- 
sequent order during the same crop year, effective April 20, 
1955, the salable percentage of almonds was increased to eighty- 
five percent, and the surplus percentage decreased to fifteen 
percent. 

At the time of the issuance of this latter order, the plaintiff 
handlers had already sold more than fifteen percent of the 
1954-1955 crop as surplus, and were unable to take advantage 
of the order which increased the salable percentage of almonds. 
Only by a modification of the Secretary’s order, could the plain- 
tiff handlers realize the highest possible profit on the 1954- 
1955 crop. 
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The contention of the plaintiff handlers is that the Secretary 
of Agriculture acted in an arbitrary manner when he revised 
the percentages at a late date in the crop year and, in the 
words of the plaintiffs, ‘“ignore(d) sales of surplus almonds 
during the year to that date.” They assert that his refusal to 
modify the order was unjustified in view of the evidence pre- 
sented by them at the administrative hearing, and contend that 
unless the Court makes a ruling that they will be without a 
remedy. 

Congress did provide an administrative remedy for the plain- 
tiffs, and, pursuing that remedy, they filed a petition with the 
defendant under the provisions of 7 U.S.C. 608c(15) (A), in 
which they alleged that the aforementioned order of April 20, 
1955, was not in accordance with law; they requested that the 
order be modified. In an amended complaint, the plaintiffs re- 
quested that in the alternative to modification of the order, 
that either an interpretative ruling be issued, or that a decla- 
ratory order be made. 

A hearing was held, the petition of plaintiffs was dismissed, 
and all relief denied. A motion for reconsideration was also 
dismissed. A full and complete report of the proceeding is found 
in 16 Agriculture Decisions 95. 

Pursuant to the provisions of 7 U.S.C. 608c(15)(B), the 
plaintiffs filed the Bill in Equity with this Court, asking for 
substantially the same relief prayed for at the hearing reported 
in 16 A.D. 95, supra. 

It is conceded by all of the parties that on April 2, 1957, 
the time of the filing of this Bill in Equity, the entire crop of 
almonds for the year 1954-1955 had been sold into the channels 
of trade. At the hearing conducted by the Secretary of Agri- 
culture, it was suggested that the question had become moot be- 
cause the crop year in question had passed and because the 
order had, by its own terms, expired. In deciding that the 
question had not become moot, the Examiner [Judicial Officer] 
stated: 

“Moreover, it is equally clear that unless the rights of the 
parties under the order here complained of are determined 
the situation presented on the record may again arise with- 
out possible remedy. We think, in these circumstances, 
that even though we are unable to grant the specific relief 
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prayer in the original petition, our duty is to determine 
the questions presented.” 16 A.D. 95, 106. 


From the foregoing, it is obvious that the quasi-judicial officer 
proceeded to take evidence and make findings of fact and con- 
clusions of law in order to establish a precedent for hypothetic 
future situations, in spite of the fact that he was, in his words, 
“unable to grant the specific relief prayer in the original 
petition.” 


Whatever may be the function of the person empowered to 
conduct the administrative proceeding prescribed in the Act, 
it is not the duty of the Court to determine a moot, hypothetical 
or abstract question. Ashwander v. Tennessee Valley Authority, 
297 U.S. 288. It is beyond the power of the Court to make any 
order now which would be able to put more almonds of the 
1954-1955 crop into today’s domestic market. Such an order 
would, in the words of Mr. Justice Holmes, be but “a mere 
declaration in the air.” Giles v. Harris, 258 U.S. 158. It is not 
within the province of the Court to make interpretative rulings 
when there is no actual controversy at bar; such is the case. 


The plaintiffs have complained that because of the lengthy 
procedure which is prerequisite to coming into this Court, it is 
impossible to make a timely presentation of a question such as 
this under the provisions of 7 U.S.C. 608c(15)(B) while the 
subject matter in controversy is still in existence. The issue 
raised is a political one, rather than a legal one, and it is not 
for this Court to look behind the wisdom of congressional legis- 
lation. An argument based upon an allegedly unreasonable time 
provided by the Congress does not come within the scope of 
justiciable controversy. 


“. . . the question of a reasonable time in many cases would 
involve, as in this case it does involve, an appraisal of a 
great variety of relevant conditions, political, social and 
economic, which can hardly be said to be within the ap- 
propriate range of evidence receivable in the court of 
justice and as to which it would be an extravagant ex- 
tension of judicial authority to assert judicial notice as a 
basis of deciding a controversy .. .” Coleman Vv. Miller, 
207 U.S. 433 


The plaintiffs have suggested that effective relief could be 
granted to them if the order of April 20, 1955, were modified, 
by the resultant creation of a market for surplus credits. In 
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other words, accounts among the almond growers which have 
long since been settled would have to be reopened, and the 
plaintiffs would be in a position to profit from surplus credits 
which represent a crop which was disposed of several years 
ago. Such action on the part of the Court would not appear to 
be one which would effectuate the purpose of the Act; indeed, 
such an order by the Court would be a disruption of the orderly 
exchange of commerce, and would but create chaos and uncer- 
tainty in an agricultural area where stability should be main- 
tained. 

Consequently, inasmuch as it is the opinion of the Court 
that the issue at bar is moot, and that there is no justiciable 
controversy before the Court, the Court cannot look into the 
propriety of the defendant’s ruling. 

Accordingly, it is the order of the Court that the action be, 
and the same hereby is dismissed. 





